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EXECUTIVE SUMMARY
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A Guide to DUI Pretrial Services

IMPAIRED DRIVING AND PRETRIAL SERVICES

In 2018, alcohol-impaired driving fatalities accounted for 29 percent
of all motor vehicle fatalities in the United States (NHTSA, 2019).
While this represents progress over previous years, there is still
significant work to be done as more than 10,000 lives per year
continue to be lost to this preventable crime. A disproportionate
number of fatalities are caused by high-risk impaired drivers,
namely individuals who drive at high blood alcohol concentrations
(BAC) of .15 or higher, multi-substance abusers with co-occurring
mental health disorders, and repeat offenders who continually
engage in this dangerous behavior. While alcohol-impaired driving
has remained a primary traffic safety concern for decades, recent
increases in both drug and polysubstance-impaired driving are also
cause for concern. With the prevalence of prescription medications
as well as increased access to both medicinal and recreational
cannabis, there is legitimate concern that more individuals will
drive under the influence of drugs or a combination of substances.
Based on recent data from states like Washington and Colorado,

it is becoming apparent that many impaired drivers are on the
roadways under the influence of multiple substances which
dramatically increases crash risk.

In order to reduce recidivism and save lives, it is imperative that
every intercept of the criminal justice system is strengthened, and
limitations are addressed. Impaired drivers are a unique offender
population that often have substantial substance use and mental
health needs that must be identified and treated in order to facili-
tate long-term behavior change. It is not surprising that a large per-
centage of impaired drivers have issues with alcohol and/or drug
dependence, but these offenders also have high rates of co-occur-
ring mental health disorders. In fact, approximately 45% of repeat
DUl offenders have a major mental health disorder in addition to

a substance use disorder. Failure to identify all underlying causes
associated with DUI behavior misses an opportunity to intervene in
a meaningful way and unfortunately, the end result is often a return
to the system on future DUI charges.

National leaders in the criminal justice system advocate early
intervention. The sooner that impaired drivers can be assessed and
connected with services, the better-informed decision-making will
be throughout the justice process. As such, the system intercept
where more work can be done is the pretrial stage. Practitioners
routinely identify the lengthy period of time between DUI arrest
and the adjudication of the case as problematic. Once an individual
is convicted, he/she is subject to sentencing conditions which
commonly includes mandatory participation in treatment. At the
pretrial stage, a judge decides regarding whether an individual
should be detained pending trial or released back into the
community. In the vast majority of DUl cases, the defendant returns
to the community hopefully with some supervision conditions. As
Judge James Dehn (Ret). from Isanti County, MN, notes,

“High-risk DUl offenders pose an
immediate threat to public safety.

We know according to recidivism data these offenders
continue to drink and drive and commit more DWI
offenses while awaiting trial. States that do not take
advantage of that critical pretrial time period, really
miss the boat. If you have good probation services use
them pretrial, do not wait until sentencing. Tools are
available and they should be used as early as possible.”

Historically, the pretrial phase has been an area of the system

that has limited resources and programming. Current criminal
justice reform discussions are examining fairness and equity

as it relates to decisions of pretrial detention and release and
whether individuals of lower socioeconomic or minority status

are disproportionately detained. While this guide does not explore
these issues in-depth, the spotlight that has been placed on the
pretrial intercept has led jurisdictions to identify ways to expand the
services that are provided to individuals who are released back into
the community. Agencies that are responsible for overseeing the
supervision of defendants released at the pretrial stage are looking
to balance protecting public safety, preserve individual rights, and
make decisions based on accurate information about risk level

and treatment needs.



With regard to impaired drivers, there is great potential for the ex-
pansion of pretrial services and programming offered to these indi-
viduals, particularly those who are identified as high-risk and high
needs. Interventions attached to pretrial release conditions and
programs provide measures to prevent subsequent DUI offenses
during a period when the potential for continued impaired driving
behavior is likely. Utilizing validated screening and assessment
tools that are specific to the impaired driving population is critical
at this stage as it facilitates connections to services and allows
judges to impose appropriate supervision conditions.

PRETRIAL SERVICES GUIDE

The following guide focuses on how pretrial services fit within the
larger DUI system and highlights the various pretrial programs
currently implemented across the United States. The impetus for the
development of this resource was recognition that there is interest

in strengthening pretrial services and relying more on the use of
assessments early within the justice process as a means to achieve
better overall outcomes. Moreover, there has been limited guidance
available to practitioners regarding how impaired drivers, particular-
ly high-risk and repeat offenders, should be handled during this crit-
ical phase. The reality is that most DUl defendants are not detained
following their arrest which means that they return to the community
and without adequate safeguards, could continue to pose a critical
threat to every innocent person on the nation’s roadways.

In order to fill this gap in knowledge, Responsibility.org partnered with
Casanova Powell Consulting (CPC] to create a best practice guide
for the implementation and strengthening of pretrial services and
pretrial programming for impaired drivers. This two-phase study led
to the creation of this practical guide which outlines the following:

e How pretrial services fit within the larger DUl system;

e Common challenges and barriers that jurisdictions face at the
pretrial phase;

e Key outcome measures;

e How jurisdictions can efficiently collect program data to
evaluate and improve programs and monitor offenders during
the pretrial process;

e Characteristics of robust pretrial programs/processes;
e Implementation considerations; and,
e Recommendations for success.

Common approaches to supervising impaired drivers at this early
juncture in the system are discussed and five case studies are
presented that offer in-depth details about robust programs from
across the country. Agencies are likely to encounter challenges that
are specific to their jurisdiction’s impaired driving laws, availability
of funding for programs, and data collection/analysis protocols.
Therefore, it is recommended that the information contained

within this guide be used to improve existing pretrial practices as
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appropriate and feasible to do so. The ultimate goal of this project
is to assist jurisdictions in striking the right balance between
protecting public safety and facilitating behavior change as early
as possible within the system. By preventing individuals from
continuing to drive impaired, lives will undoubtedly be saved.

PRETRIAL OVERVIEW

Involvement in the DUI system begins with the point of arrest.
Ideally, once an individual is arrested for DUI, he/she is booked into
a county jail and will appear before a judge within 24-48 hours for
an initial appearance. At this hearing, the judge decides regarding
whether the defendant will remain in custody pending the next
hearing or if it is safe to release the person back into the communi-
ty. The law generally requires release based on the least restrictive
conditions necessary to secure a defendant’s appearance in court,
however a judge’s decision is informed by a variety of factors. For
low level/non-violent offenses [i.e., misdemeanors), individuals
may receive a citation release or summons to appear if their iden-
tity is confirmed and there is no reasonable cause to believe that
they are a risk to the community or are likely to abscond. In many
instances, the judge will set bail which is the amount of money that
a defendant must pay to secure his/her release from detention.
Bail amounts are influenced by the severity of the offense and the
individual's past criminal conduct and record. Judges also consider
recommendations from prosecutors and defense counsel when
making bail or bond determinations.

In DUI cases, judges focus on the defendant’s DUl and criminal
traffic violation history, the seriousness of the DUl offense that
that was allegedly committed, and the likelihood that the individual
will appear in court for hearings and trial when making release
decisions. Unless deemed to be a significant threat to public safety
or accused of a violent crime (e.g., DUl resulting in serious bodily
injury or death), most impaired drivers are released on bail. Results
of a risk assessment might also inform this decision, although this
is not a uniform practice. If the accused can afford the amount or a
bond is secured, he/she is released back into the community with
a set of conditions to abide by which might include screening and
assessment for alcohol and/or drug use disorders, contacts with

a supervision authority (often a pretrial services agency staffed

by probation officers), alcohol monitoring and drug testing, etc.
Violations of the conditions of bond can result in the defendant
returning to custody.

The two most important aspects of pretrial supervision for
impaired drivers is the completion of assessment and monitoring
for substance use. Jurisdictions should endeavor to strengthen
these practices as this will help protect the public and provide
practitioners with important information about each individual
defendant. The value of assessment cannot be stressed enough as
the use of DUI-specific instruments can provide all parties involved
with guidance on how best to supervise, treat, and ultimately,
assist these individuals.



Assessment. Quality risk assessments are validated among
justice-involved populations however, very few tools have been val-
idated specifically among DUI offenders. This is significant because
DUI offenders are a unique subset of criminal offenders. While
they pose a significant threat to public safety and have high rates of
substance use and mental health disorders, they also tend to have
more mitigating or pro-social factors than other types of offend-
ers. As a result of these characteristics, DUl offenders tend to be
classified as low-risk when relying on generic assessment tools.
Accurate identification of the risk impaired drivers poses as well as
the need factors that are related to offending behaviors, is critical
to inform the management of these cases and to determine which
strategies should be employed to address their criminality.

While there are many assessment instruments available that
examine risk, criminogenic needs, alcohol and/or drug use, mental
health issues, trauma, etc., it is important that practitioners have
access to and rely upon the right tools for the population. Histor-
ically, there have not been any instruments that are specific to
impaired drivers. Fortunately, this has changed in recent years

as three tools are now available. These include the DUI-Risk and
Needs Triage (DUI-RANT), the Impaired Driving Assessment (IDA),
and the Computerized Assessment and Referral System (CARS).
While the primary purpose of each of these instruments differs,
they are currently the only three tools available that are validated

to accurately measure risk among impaired drivers. Therefore,
jurisdictions using assessment instruments other than these three
tools may be improperly assessing DUl offenders. A potential
unintended consequence is failing to supervise these offenders at
the appropriate intensity or missing placement opportunities in
programs designed for high-risk offenders (e.g., treatment courts).
In addition, many assessment tools that are commonly used to
evaluate impaired drivers do not have the ability to identify the
presence of co-occurring mental health disorders. CARS is unique-
ly positioned to provide practitioners, including those who work at
the pretrial level, with accurate information about DUI offender risk
level, substance use disorders, and mental health conditions. The
outcomes of this assessment are invaluable as it indicates what in-
terventions are needed to comprehensively address all underlying
issues associated with offending.

When used at the pretrial phase, instruments such as these,
particularly CARS and IDA, can offer judges information in addition
to a defendant’s risk level. The needs information obtained from
these tools can help judges as they formulate conditions and

can provide guidance to supervision authorities as to whether
defendants have substance abuse and or mental health problems
that require further intervention. The earlier in the process

that offenders can be connected with treatment services, even

if participation is purely voluntary, the better. CARS can be
downloaded for free at www.carstrainingcenter.org.
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Monitoring. Accountability is a necessary component of behavior
change and the best way to hold impaired drivers accountable is

to actively supervise them while they are awaiting the resolution of
their case. The pretrial phase can be a lengthy period during which
defendants are liable to continue to abuse substances and drive
under the influence of alcohol, drugs, or a combination.

While supervision most commonly occurs at the post-conviction
phase when offenders are subject to terms of probation or

parole upon re-entry, defendants on pretrial release should also
be subject to some level of monitoring. Given that community
corrections resources are already stretched and that DUI
defendants have yet to be convicted, their supervision may not be
prioritized. The advent of alcohol and drug testing technology has
improved the ability of community corrections officers to effectively
supervise offenders who are subject to abstinence conditions or
whose offending is tied to substance use. In some jurisdictions,
individuals who voluntarily submit to pretrial monitoring can
sometimes receive “credit” towards any mandatory requirements
should they be convicted (e.g., many states have amended interlock
laws to incentivize the installation of the devices at the pretrial
phase by offering day-for-day credit).

The monitoring technologies most commonly utilized with
impaired drivers include:

« Ignition interlock devices (1ID) - this is the only technology
available that separates drinking from driving and research
shows that these devices are highly effective at reducing
recidivism while installed. An interlock is a breath-test device
connected to a vehicle’s ignition. The vehicle will not start unless
the driver blows into the interlock and has a breath alcohol
concentration below a pre-set limit (typically 0.02]. The device
also requires repeated breath tests (running re-tests) while
the vehicle is in use to ensure the driver continues to remain
sober while the vehicle is in operation. Interlock compliance can
be monitored by courts, probation, licensing authorities, or a
combination of these entities. Ideally, violations and attempts
at circumvention are detected quickly and sanctions are applied
to create accountability. Most interlock programs operate on
offender pay schemes but there is often consideration given
to indigency. Typically, the cost of an interlock averages about
$3-4 day which makes it one of the cheapest alcohol monitoring
technologies available. As of 2019, approximately 34 states have
all offender interlock programs.



¢ Transdermal/continuous alcohol monitoring (CAM) - this
device usually consists of an ankle bracelet that detects alcohol
consumption by sensing alcohol that passes through the skin
as it is eliminated from the body. The device tests samples of
sweat collected from the air above the skin at regular intervals
and reports this data to a base station. The information is then
transmitted to a secure central website where monitoring
authorities can review it and take action when there are drinking
episodes. CAM technology is often used with high-risk offenders
who have abstinence orders and probation is the most common
monitoring authority. Transdermal monitoring is utilized as part
of the 24/7 Sobriety Program and is also frequently utilized as
part of other intensive supervision programs. CAM devices are
a more expensive monitoring option with daily fees ranging
from $10-15 per day.

¢ Home/remote monitoring devices - this technology works in the
same manner as a breathalyzer as the user blows into the device
and the results are either uploaded by a service provider or
transmitted to a monitoring agency instantly using cellular ser-
vice. Similar to interlocks, many of these devices come equipped
with a camera feature to prevent circumvention. Another benefit
of this technology is that if it is @ mobile device, an individual
could keep it on his/her person and provide a sample whenever
prompted to do so. Mobile testing devices are a viable option for
lower risk offenders and can be used as a step down from other
types of technology like CAM to reward offenders who demon-
strate compliance. Costs vary depending on the type of mobile
device, but these options are not as expensive as CAM.

e Oral fluid testing devices - for drug testing, the most common
testing options are urinalysis and drug/sweat patches, but these
are older methods that have both advantages and disadvantages.

Newer technology presents a viable alternative to these methods.

Oral fluid testing devices sample oral fluid (primarily saliva) from
glands on the cheek and under the tongue with an absorptive
device placed in the mouth. Used in a screening capacity, these
devices provide rapid results for the most commonly abused
drugs (e.g., cannabis, cocaine, methamphetamine, opioids, etc.).
Evidential samples can also be collected and sent to forensic
laboratories for confirmatory analyses. Oral fluid testing is a
preferred drug testing method because it is easy to collect, does
not require same sex observation of sample collection, is much
more difficult to “cheat” or alter results compared to urinalysis.
While this testing method can be costly, it is reliable and greater
market expansion in the coming years is likely to reduce

costs over time.
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PRETRIAL OPTIONS

There are several different pretrial options that impaired drivers
might be subject to if released from custody. While many jurisdic-
tions have a pretrial services agency that oversees the monitoring
of defendants, it is common to utilize the same approach with many
different types of offenders. Several pretrial options commonly
used among impaired drivers include:

e Pretrial detention

e DUl diversion programs

e 24/7 Sobriety Programs

e Pretrial release programs
e DWI courts

Pretrial detention. In most jurisdictions, defendants charged with
DUIs must appear before a bond court judge to determine the
conditions of their release prior to the disposition of the crimi-

nal case. Judges typically base these decisions on public safety
considerations and the individual's likelihood of appearing for
subsequent court hearings. Pretrial detention is usually ordered
only if an arrested person presents an unmanageable risk to public
safety or is unlikely to appear in court (PJI, 2018). Most defendants
in DUI cases are not considered to present this significant of a risk;
moreover, most DUI cases involve misdemeanor offenses. Only in
instances where an impaired driver is unable to secure bond, has a
very extensive criminal history, or is charged with a serious felony
(e.g., DUI causing serious injury or death) is pretrial detention
likely to be imposed.

DUI diversion programs. The use of pretrial diversion is becoming
a popular option as reform efforts view this approach as another
way to reduce mass incarceration and target behavioral health
needs among low-risk and/or non-violent offenders. Diversion
models vary but they typically involve a combination of monitoring
and rehabilitation and reward participant compliance by dismissing
or disposing of the charges, and in some states, expunging the
charge from the offender’s record after successful completion of
the program. Pretrial diversion is an alternative to prosecution; this
process seeks to divert certain offenders from traditional crimi-
nal justice processing into a program of supervision and services
usually administered by probation. In most cases, offenders are
diverted at the pre-charge stage.

DUI pretrial diversion programs lack uniformity across states. In
some states, pretrial diversion for DUIs is available statewide
whereas in other jurisdictions, it is only available at the county level.
Also, some diversion programs are formalized through statute
while others are more informal in nature. States that offer pretrial
diversion either statewide or at county or jurisdiction levels include
Florida, Georgia, Indiana, Kansas, Louisiana, Oregon,

Pennsylvania, and Texas.



Upon successful completion of pretrial diversion programs, DUI
charges are usually dropped and potentially expunged from an
offender’s record. In some states, there will be no record of any
charges, dismissal, or completion of the diversion program. Other
jurisdictions are more stringent and if the individual fails to adhere
to conditions or fails to complete the program, the case will be re-
opened, and the offender will be subject to traditional adjudication
processes. In some states the record will reflect the charge and
successful completion of the diversion program, but the conviction
will not appear on the person’s criminal record; this is the pre-
ferred approach as it allows the system to address offending more
effectively should the offender recidivate in the future.

DUl diversion has been and remains a controversial issue. Some
states that utilize diversion exclude impaired driving as an eligible
offense. While there are benefits from a system perspective (e.g.,
greater efficiency, triaging based on risk, reduced caseloads, etc.),
there are perhaps more significant concerns regarding offender
accountability. These programs have often been met with criticism,
particularly from judges, who believe that there is potential for
harm and weakening of the overall DUl system. Perhaps the big-
gest concern is that a successfully diverted first-time offender who
has his/her record expunged could commit a second impaired driv-
ing offense and be treated as a first offender for the second time. In
doing so, that offender avoids the enhanced penalties that he/she
would incur as a repeat offender. While a strong diversion statute
could address this problem there are also concerns regarding the
ability to adequately track offenders to ensure that they do not
qualify for diversion multiple times and do not enter the program
with multiple pending DUI charges.
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24/7 Sobriety Programs. 24/7 is an accountability-based program
which imposes immediate, yet modest sanctions to deter problem
drinking and change behavior through maintaining sobriety. The
program focuses on the principles of deterrence, primarily swift,
certain, and proportionate sanctions, to change behavior. These
programs tend to be implemented in states with large rural popu-
lations and the agency responsible for administering the program
is often the local Sheriff’s office. The benefit of having law enforce-
ment oversee the program is that when participants fail tests, they
can be immediately taken into custody ensuring that the sanction
for non-compliance is swift and certain.

Participants are subject to either twice-daily breath testing or the
use of continuous alcohol monitoring. In addition to twice-daily
breath tests and transdermal alcohol monitoring, drug patches and
random urinalyses (UAs] are also utilized to monitor drug use and
ensure participants are compliant with program conditions. ALl 24/7
programs rely on an offender pay model to cover fees associated
with monitoring and testing. In South Dakota, fees are prescribed
by the legislature (in 2006) and the state budget.

Following the success of the model in South Dakota, the 24/7 So-
briety Program has now been implemented in several other states
including Alaska, North Dakota, Montana, Utah, Washington, and
Wyoming. An incentive grant program was established in the Fixing
America’s Surface Transportation (FAST) Act that allows states that
establish 24/7 programs that meet certain criteria (e.g., establish-
ing a statewide program) to qualify for funds.



Pretrial release programs. Individuals deemed eligible for release
are required to report to the pretrial services agency which monitors
compliance and has the ability to make referrals to services and
interventions within the community. Traditional pretrial release
programs may not be ideal for DUl defendants if there is limited
monitoring on account of the likelihood that these individuals will
continue to drive under suspension/revocation and/or impaired.

DWI Courts. This treatment court model follows the well-estab-
lished and evidence-based drug court model which addresses
substance dependence and mental health issues while simulta-
neously promoting offender accountability. For courts to achieve
maximum benefits and successful outcomes, it is imperative that
they adhere to the 10 Guiding Principles set forth by the National
Center for DWI Courts (NCDC). By maintaining fidelity to these prin-

ciples, courts ensure that they are targeting the right population,
using best practices, and ensuring that common challenges can be
adequately addressed.

The target population of DWI courts are high-risk/repeat DWI
offenders, many of whom have extensive histories of substance
abuse, mental health disorders, and trauma. The reliance

on assessment to inform decisions, intensive supervision,
accountability, and integration of treatment which are all
components of the model, make this one of the best programs for
addressing the risk and needs of repeat impaired drivers (both
alcohol and drug-impaired). The vast majority of DWI courts are
post-conviction programs that are voluntary in nature. It is far less
common for this iteration of the treatment court model to be used
pretrial, however, there are some examples of courts that enroll
high-risk impaired drivers into the program immediately, including
one of the four designated DWI Academy Courts.

DWI courts are one of the most consistently evaluated countermea-
sures targeted towards repeat impaired drivers. Studies consis-
tently reveal that courts that maintain fidelity to the Principles can
achieve significant reductions in recidivism and accrue cost-sav-
ings. For example, a multisite evaluation of Minnesota DWI courts
determined that the program produced a 200 percent return on
investment (NPC Research, 2014).

Other pretrial initiatives and service models are available, but these
tend to focus simply on monitoring. The services offered at the
pretrial stage are often dependent on the level of resources and
staffing in the agency that is tasked with supervision defendants
who are released pending the resolution of their cases. Several of
these programs are expanded upon in the full report.

vi
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CASE STUDIES

To identify key components of successful pretrial programs it is
important to learn from the experience of practitioners that have
already navigated this process. While there are a limited number
of pretrial programs that are specific to DUl offenders, a number
were selected for case studies in this guide. The purpose of

this examination is to provide a range of options on how pretrial
programs can be structured and operate. Every jurisdiction

is different on account of variance in statutory requirements,
availability of resources, existing protocols and practices, level of
support, etc. While different, these programs do have commonalities
which are discussed in the following recommendations section.
Readers are encouraged to identify options that are best suited to
their jurisdiction and determine what aspects of these models or
approaches could be utilized to improve pretrial services.

The five jurisdictions selected for the case studies include:

e Driving Under the Influence of Intoxicants (DUII) Diversion Pro-
gram in Oregon

e Pretrial Release Program in Isanti County, Minnesota

e Target 25 Pretrial Release Program in York County, Pennsylvania

e DWI Court, San Joaquin County, California

e DWI Court in Duluth, Minnesota



RECOMMENDATIONS FOR SUCCESS

Based on the review of existing program models, practices, and
the in-depth case studies, there are many ways that agencies and
motivated stakeholders can either establish DUI pretrial services
or strengthen existing practices. To establish new agencies or
services, the following steps should be considered:

e |norder to create change, there must be a champion for the
program/initiative who is not only a leader within the judicial dis-
trict but is also a prominent figure within the community. Strong
leadership is a vital component for success.

e Adiverse range of stakeholders should be involved in any initia-
tive to strengthen pretrial services. Representatives from each
facet of the criminal justice system as well as licensing and com-
munity groups should have a voice and an opportunity to offer
suggestions. This can help elicit buy-in and support and motivate
partners to advocate for change.

o With coordination of multiple stakeholders there must also
be consistent and effective communication between all
participating agencies. All parties involved should be kept
abreast of developments and plans.

o Community support is also a key element in establishing
and sustaining a successful program, especially in partic-
ularly political climates. Community members should be
educated about how a pretrial program will enhance public
safety and have far-reaching benefits.

e The presence of a dedicated pretrial services agency can facili-
tate the implementation of programs and services for impaired
drivers. If there is a single entity responsible for managing pretri-
al functions, there is less potential for confusion. This also helps
streamline communication and coordination efforts.

e Pretrial services agencies should be a separate, independent en-
tity although jurisdictions may incorporate pretrial services agen-
cies within a larger parent organization if that component has a
clearly defined pretrial service-related function as its purpose.

Once the pretrial agency is designated and its functions are defined,
key elements for facilitating monitoring, accountability, and behav-
ior change should be integrated. These components and practices
should include the following:

e Pretrial release and detention decisions based on risk as deter-
mined by the use of a validated assessment instrument that is
specific to the offender population combined with an evaluation
of the facts of the case and the defendant’s criminal history.

vii
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e Use of risk and needs assessments that are specific to impaired

drivers such as the Computerized Assessment Referral System
(CARS), Impaired Driving Assessment (IDA) and the Driving Un-
der the Influence - Risk and Needs Triage (DUI-RANT) should be
conducted as early in the process as possible to inform decisions.

e Jurisdictions should endeavor to maximize release opportunities,

increase court appearances, reduce jail overcrowding, and enhance
public safety. Whenever possible, pretrial agencies should also
connect defendants with appropriate services and interventions.

e Utilize the period between arrest and arraignment as an oppor-

tunity to promote behavior change by identifying substance use
issues, monitoring compliance, and facilitating referrals. Pretrial
practitioners should encourage participants to consider voluntary
entry into treatment if assessment indicates that it is necessary.

e Utilize a range of alcohol monitoring and drug testing

technologies to supervise DUl defendants on pretrial release
such as 1IDs, CAM, remote/mobile devices, oral fluid testing,
urinalysis, drug patches, etc.

e Establish mechanisms for accountability; ensure that violations

are immediately reported to the supervising authority so that ac-
tion can be taken as quickly as possible to maximize deterrence.

e Plan to evaluate the program and/or process to measure out-

comes and identify areas for improvement. Similarly, have a plan
to collect and analyze data on an ongoing basis. This can be used
to demonstrate that the program is effective and justify resource
allocation, funding, and/or expansion.

For jurisdictions that have established pretrial services, there are
opportunities to enhance the delivery of services and closely target
the needs of the impaired driver population. Action can be taken on
multiple fronts to address various aspects of the pretrial process
including legislation, enforcement, screening/assessment, super-
vision and monitoring, program evaluation, etc. The following table
contains comprehensive recommendations that all pretrial agencies
and stakeholders interested in building a more effective criminal

justice continuum should consider implementing as appropriate.
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TABLE 1

Recommendations to Enhance Pretrial
Services for Impaired Drivers

e Reduce jailable offenses;
e Revise state bail laws to eliminate indigency as a requirement for detention;
e Implement statewide diversion programs governed by state statute:

o Statute should include that the alcohol offense remains on the record and is not expunged
once the offender has completed the program;

o Statute should require that a subsequent offense be treated as a second offense, not a first;
o Statute should require assessment and treatment guidelines for diversion.

e Retain DMV records to identify prior alcohol-related offenses on the driver record:
o Unlimited or lifetime “lookback” period;

o Ensure the state does not “purge” historical records prior to a certain date.

e Train and educate law enforcement officers regarding substance abuse and mental health issues;

e Require all DUl arrests to be fingerprinted and submitted to state and federal criminal history
databases;

e Require background checks for offenders at time of arrest to quickly identify prior alcohol-related
offenses (i.e., repeat/high-risk offenders).

e Conduct universal screening of all defendants eligible by statute and use a validated pretrial risk
assessment to inform release decisions;

e Conduct a risk and needs assessment as a condition of pretrial release;

e Utilize assessment instruments validated among the impaired driver population to ensure accu-
rate identification of risk level;

e Utilize assessment instruments that identify a range of behavioral health needs; ensure that tools
look beyond alcohol consumption;

e Assume that many impaired drivers are actually polysubstance users who have not been identified as
such;

e Facilitate connections to treatment interventions that match needs (based on assessment out-
comes).

e Establish a single dedicated pretrial services agency;

e Encourage inter-agency coordination and collaboration among stakeholders and promote
strong communication;

e Facilitate the allocation of resources efficiently;

 Identify opportunities to collaborate with other agencies to achieve mutual goals/desired
outcomes.

viii



EXECUTIVE SUMMARY n RESPONSIBILITY.ORG

e Use dedicated pretrial supervision agents (could be probation officers that are assigned to pretrial
units);

e Use alcohol monitoring technology including ignition interlock devices, transdermal/continuous
alcohol monitoring, and electronic home monitoring devices:

o Require immediate notification to supervising agent by device vendor for violations.

e Create accountability and deterrence by imposing swift, certain, and proportionate sanctions in
response to non-compliance;

e Notify the court of defendant violations and the possible need for supervision adjustment;
e Require regular and random drug testing to confirm sobriety:
o Rapid testing outcomes;
o Effective and constant communication between testing lab and supervising agency;
o Utilize various methods including urinalysis, oral fluid testing, drug patches, etc.
¢ Notify defendants of upcoming court dates;

e Always rely on risk-based supervision and performance measurement/feedback.

e Create an evaluation plan and consistently collect data:
o Consider performing both process and outcome evaluations.

e |dentify target performance and outcome measures; consistent monitoring of program effective-
ness and identifying best practices to implement within the program;

e Obtain feedback from staff, partners, and clients;

¢ |dentify shortcomings and limitations in existing processes and device strategies to address these
problems.

e Increase education and awareness of pretrial programs to bolster public confidence in and support for
criminal justice processes, enhancing system performance, and upholding the integrity of the law:

o These efforts should focus on criminal justice practitioners, agency administrators/decision-
makers, policymakers, and the general public.

The pretrial intercept of the criminal justice system remains one phase where there is potential
for dramatic change that could greatly improve assessment, monitoring, and intervention
among impaired drivers, particularly individuals who are a threat to public safety. Each of the
approaches and models included in this guide have advantages and disadvantages, strengths,
and shortcomings. While it may not be feasible to replicate practices and programs from other
jurisdictions, it is important to learn from their experiences and adapt key components, best
practices, and elements directly tied to successful outcomes to fit within the realities of your
system and community. We strongly encourage stakeholders to initiate dialogue, collaborate,
and develop a plan to improve the administration of justice. By enhancing pretrial services, the
system as a whole is strengthened and there are more opportunities to promote accountability
and behavior change which should always remain the ultimate goal. Behavior change translates
into reduced recidivism, fewer impaired driving episodes, and lives saved.



Glossary of Terms

Administrative license revocation (ALR): administrative license

revocation (ALR], sometimes also known as administrative license
suspension (ALS), is the confiscation of a DUI/DWI offender’s driv-
er’s license at the time of an arrest when failing or refusing to sub-
mit to a chemical test (including blood, breath and/or urine testing.

Alcohol-impaired: according to the National Highway Traffic Safety
Administration (NHTSA), drivers are considered to be alcohol-im-
paired when their blood alcohol concentrations (BACs) are .08
grams per deciliter (g/dL) or higher.

Alcohol use disorder: as defined by the National Institute on Al-
cohol Abuse and Alcoholism (NIAAA], this is problem drinking that
becomes severe is given the medical diagnosis of “alcohol use dis-
order” or AUD. AUD is a chronic relapsing brain disease character-
ized by compulsive alcohol use, loss of control over alcohol intake,
and a negative emotional state when not using.

BAC/BrAC: blood alcohol content/breath alcohol content.

Bail/Bond: the temporary release of an accused person awaiting
trial, usually with conditions including payment of a monetary fee
to guarantee their appearance in court.

Binge drinking: NIAAA defines binge drinking as a pattern of
drinking that brings blood alcohol concentration (BAC) levels to
0.08 g/dL (approximately four drinks for women and five drinks for
men—in about two hours).

Blood alcohol test: a blood test used to measure the amount of
alcohol that is in a person’s system.

Breath alcohol test: a test given by a breathalyzer used to measure
the percentage of alcohol that is in a person’s breath.

Breathalyzer: device used to measure the percentage of alcohol
thatis in a person’s breath; these devices can be used for both
screening and evidential purposes.

DUI/DWI/OWI: the abbreviation DUI (driving under the influence)
is used throughout this guide as a way to create consistency, even
though some states use other terms such as OWI (operating while
impaired or intoxicated), DWI (driving while intoxicated) and BUI
(boating under the influence). In some states, these terms refer to
different levels of severity of the offense.
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Ethyl glucuronide (EtG) test: the EtG test is widely used to detect
the presence in urine of ethyl glucuronide, a breakdown product of
ethanol, the intoxicating agent in alcohol. It can also screen for EtG in
your blood, hair, and nails, but the urine test is the most widely used.

High-BAC: blood alcohol content usually set at .15 or higher (this
may vary among states).

Promise to appear (PTA): is a promise by the offender to appear in
court.

Recidivism: re-arrest for another criminal offense; in some con-
texts, this may refer to an arrest for a subsequent impaired driving
offense.

Repeat DUI offender: a DUl offender who has one or more prior
offenses on their record; classification as a repeat offender for sen-
tencing purposes is often determined by a lookback period which
differs from one state to another.

Risk assessment: an objective researched-based measurement to
identify an offender’s level of risk to engage in certain risky behav-
iors or recidivate.

Screening, brief intervention, and referral to treatment (SBIRT):
is an evidence-based practice used to identify, reduce, and prevent
problematic use, abuse, and dependence on alcohol and illicit
drugs. The SBIRT model was developed based on an Institute

of Medicine recommendation that called for community-based
screening for health risk behaviors, including substance use.

Standardized field sobriety test (SFST): a battery of 3 tests
performed during a traffic stop in order to determine if a driver is
impaired. The 3 tests that make up the SFST battery are the hori-
zontal gaze nystagmus (HGN), the walk-and-turn, and the one-leg
stand tests.

Urinalysis (UA): analysis of the urine to detect a specific substance,
such as alcohol.



INTRODUCTION

Introduction

In 2018, the National Highway Traffic Safety Administration
(NHTSA) reported that alcohol-impaired driving fatalities accounted
for 29 percent of the total motor vehicle fatalities on U.S. roadways.
While fatalities declined slightly from previous years, 10,511
individuals were killed in alcohol-impaired driving crashes - each
one of these fatalities was preventable. The reality is that DUI
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offenders engage in behavior that is dangerous and frequently
leads to serious injury or fatal crashes, as is reflected by the data.
A disproportionate number of these fatalities can be attributed to
high-risk individuals who consistently engage in DUl behavior and
are resistant to behavior change.

Figure 1: Alcohol-impaired driving fatalities 1982-2018
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First-time DUI offenders make up approximately two-thirds of all
DUl arrests. The remaining one-third are offenders with two or
more prior DUI convictions. Of those repeat offenders, 42 percent
have a Blood Alcohol Content (BAC) of .15 or higher which is con-
sidered a “high-BAC" in most states. Drivers with BACs of .15 are
more than 20 times more likely to be in a fatal crash than a sober
driver (Compton et al., 2015). High-BAC drivers are classified as
high-risk because they account for a disproportionate number of
alcohol-impaired driving fatalities each year.

Repeat drunk drivers are also high-risk on account of their multiple
DUI convictions. More than one-third of first-time offenders are
re-arrested (Voas, 2001). This has led to concerns about drinking
drivers who are so frequently impaired when operating a vehicle
that they have a record of multiple convictions despite generally
low apprehension rates. Research has shown that drivers with
prior DUIs are more likely to be involved in severe traffic crashes,
creating a significant risk to public safety (Simpson et al. 1996,
Jones and Lacey 2000). In addition to the substantial public safety
risk impaired drivers pose to our communities, the economic cost
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of alcohol-impaired driving in 2010 (the most recent year for which
data is available] has been estimated at $44 billion dollars a year.
When considering the societal harm from alcohol-impaired crash-
es, the cost increases to an estimated $201 billion dollars annually
(Blincoe et al., 2010).

Repeat DUI offenders are distinct from first-time DUl offenders in
terms of their demographic characteristics as well as their crim-
inal histories, substance use, and mental health histories (Hunter
et al., 2006; Nochajski & Stasiewicz, 2006; Wieczorek & Nochajski,
2005). Repeat offenders are more criminally-involved (Royal, 2000;
Webster et al., 2009a), report heavier alcohol and drug use (Hed-
lund & McCartt, 2002), and are more likely to report psychological
problems such as depression (Freeman, Maxwell, & Davey, 2011;
McMillen et al., 1992; Royal, 2000; Shaffer et al., 2007). A study
conducted by the Cambridge Health Alliance’s Division on Addiction
found that repeat DUI offenders have significantly elevated rates

of alcohol and drug use disorders as well as co-occurring mental
health disorders including conduct disorder, bipolar disorder, gen-
eralized anxiety, and post-traumatic stress disorder (PTSD). Shaffer
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et al. (2007) found that approximately 45 percent of repeat DUI
offenders were found to have a lifetime major mental health dis-
order other than alcohol or drug abuse or dependency. In another
study, Nelson et al. (2015), found that offenders with severe mental
disorders have a 72 percent rate of co-occurring substance abuse
disorders that is often undiagnosed. This research also found that
as the number of disorders increase, the rate of re-offense increas-
es, whereby DUl offenders that have a longer history of mental
health issues are more likely to offend and that mental health
disorders are highly prevalent in DUl offender populations. Mental
health issues need to be identified and addressed in addition to any
substance abuse issues when referring DUl offenders to treatment.

While alcohol-impaired driving has remained a primary traffic
safety concern for decades, recent increases in both drug and
polysubstance-impaired driving are also cause for concern. In 2018,
20.5 million people aged 16 or older drove under the influence of al-
cohol in the past year and 12.6 million drove under the influence of
illicit drugs (NSDUH, 2019) (Center for Behavioral Health Statistics
and Quality. Results from the 2018 National Survey on Drug Use
and Health: Detailed Tables. Rockville (MD): SAMHSA; 2019) https://
www.samhsa.gov/data/report/2018-nsduh-detailed-tables.

With the prevalence of prescription medications as well as
increased access to both medicinal and recreational cannabis,
there is legitimate concern that more individuals will drive under
the influence of drugs or a combination of substances. While the
true magnitude and characteristics of the drug-impaired driving
problem are not known due to several data limitations (Berning

& Smither, 2014), the statistics that are available reveal that this
issue requires further attention. In 2016, the most recent year for
which data are available, drugs were found to be present in the
systems of 43.6% of fatally-injured drivers with a known drug test
result (FARS data as reported in Hedlund, 2017). Furthermore, in
2016, 50.5% of fatally-injured drug-positive drivers (with known
drug test results) were positive for two or more drugs and 40.7%
were found to have alcohol in their system (FARS as cited in Hed-
lund, 2018). Based on recent data from states like Washington and
Colorado, it is becoming apparent that many impaired drivers are
on the roadways under the influence of multiple substances which
dramatically increases crash risk. For example, an analysis of
Washington State data revealed that poly-drug impairment was the
most common type of impairment found among drivers involved in
fatal crashes between 2008 and 2016 (Grondel et al., 2018). Among
drivers involved in fatal crashes during this timeframe, 44% tested
positive for two or more substances (Grondel et al., 2018].

Therefore, when dealing with the impaired driver population, it is
possible that multiple issues are present beyond alcohol consump-
tion. In addition to alcohol use disorders, it is important to identify
the presence of drug use disorders and any co-occurring mental
health disorders (including trauma). Too often, these behavioral
health needs are overlooked which may explain why many of these
individuals continue to be arrested for DUI despite previous sanctions.
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In several jurisdictions, repeat offenders are only required to post a
set bail amount and are released back into the community without
any restrictions or supervision while awaiting their scheduled court
date. Due to the backlog of cases in misdemeanor courts, court
dates can be scheduled several months to a year post bail. Judge
John Kennedy (Ret.) of York County, Pennsylvania notes that this
gap from the time that an individual is arrested to when he/she is
charged is a “significant obstacle” in the processing of DUI cas-

es. The concern is that many of these individuals will continue to
engage in impaired driving behavior. Repeat offenders, in particular,
continue to drink and drive and commit additional impaired driving
offenses during this period.

“High-risk DUI offenders pose an
immediate threat to public safety.

We know according to recidivism data these offenders
continue to drink and drive and commit more DWI
offenses while awaiting trial. States that do not take
advantage of that critical pretrial time period, really
miss the boat. If you have good probation services use
them pretrial, do not wait until sentencing. Tools are
available and they should be used as early as possible.”

~ JUDGE JAMES DEHN (RET.)

Implementing evidence-based early interventions during the pre-
trial period is imperative when dealing with this population of high-
risk offenders and reducing the public safety risk to the community.
Interventions attached to pretrial release conditions, detention, and
other pretrial programs provide measures to prevent subsequent
DUI offenses during the pretrial period and often allow for quick
responses to aid in substance abuse rehabilitation and recovery
when needed. Interventions include community supervision, use of
alcohol monitoring devices, and in some cases, alcohol education
and treatment. Utilizing validated screening and assessment tools
that are specific to the impaired driving population is critical to en-
sure that risk level and needs are accurately identified, and judges
are able to appropriately assign pretrial interventions. In addition,
utilizing tools that incorporate the identification of mental health
and criminogenic factors that influence these criminal behaviors
have been shown to reduce recidivism and affect behavior change.



Overview and Methods

This guide focuses on how pretrial services fit within the larger
DUI system and defines the various pretrial programs currently
implemented across the United States. This guide also identifies
common challenges and barriers jurisdictions face and illustrates
key outcome measures when monitoring impaired driving offend-
ers during the pretrial process. Best practices implemented in
specific jurisdictions are highlighted in the Case Studies portion of
this document. The guide also illustrates best practices to improve
the efficiency and effectiveness of monitoring participants during
the pretrial period and identifies where improvement is necessary.
In addition, characteristics of robust programs, key components

of pretrial services, implementation considerations to strengthen
current programs, and recommendations for success are provided.

DEVELOPMENT OF THE GUIDE

In 2018, the Foundation for Advancing Alcohol Responsibility (Respon-
sibility.org) contracted with Casanova Powell Consulting LLC. (CPC) to
create a best practice guide for the implementation and strengthen-
ing of pretrial services and pretrial programming for impaired drivers.
CPC conducted a two-phase study to document effective pretrial
programs and offer recommendations to improve practice.

PHASE ONE

CPC focused on identifying current pretrial services implement-
ed across the country. An environmental scan was performed to
identify existing pretrial services and best practices to inform and
guide jurisdictions in implementing these types of programs. The
scan involved both a systematic internet search designed to identify
existing guidelines and an email-based request sent to key CPC
contacts. A list of contacts was generated from CPC’s extensive
network of knowledge-matter experts and practitioners in the field.
The list of contacts was expanded by referrals from initial con-
tacts to other experts in this field and/or those who could provide
additional detailed information. Experts in the field were contacted
via email explaining the purpose of the scan and requesting any
policy papers, research reports, or guidelines that were relevant to
the topic. The information received included reports, descriptions
of individual pretrial programs, links to websites with relevant
information, and referrals to other contacts and organizations.
Documents within the scope of this project are included in the
references section of this report. Utilizing the information received
from contacts, a systematic internet search was simultaneously
conducted to identify other information regarding pretrial services
that is publicly available.

A literature review was also performed which was subdivided in
three subtasks. First, an exhaustive list of keywords (see Glossary
of Terms) was developed that were used to identify relevant
studies. Databases mined to identify and acquire relevant studies
included the following U.S. and international databases: Google;
PsycINFO; Pubmed; and Science Direct. The following U.S. and
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international journals were also searched: Accident Analysis and
Prevention; American Journal of Public Health; Cochrane Database
for Systematic Reviews; Human Factors; Injury Prevention; Journal
of Safety Research; Transportation Research; Transportation
Research Record.

The scan and literature review identified significant variations of
multiple programs across several jurisdictions. The review resulted
in the identification of common themes and key elements related
to the following:

e How pretrial services fit within the larger DUl system;

e Common challenges and barriers that jurisdictions face at
the pretrial phase;

e Key outcome measures;

e How jurisdictions can efficiently collect program data to
evaluate and improve programs and monitor offenders
during the pretrial process;

e Characteristics of robust pretrial programs/processes;
e Implementation considerations; and,
e Recommendations for success.

The findings from the review informed the second phase of the
study, which focused on gathering information from various
jurisdictions that have been found to have robust pretrial services
that also implement key elements within their programs to yield
positive outcomes (e.g., reductions in offender recidivism).

PHASE TWO

CPC conducted a series of telephone interviews to discuss critical
issues related to pretrial services. One-on-one interviews were
conducted with pretrial supervision managers, state treatment
court coordinators, national judicial fellows, judicial outreach
liaisons, industry monitoring device representatives, National
Center for DWI Courts (NCDC) staff, and judges. Interview
participants were asked to discuss the key elements of pretrial
services in their jurisdiction including the process for offender
entry into the program, barriers and obstacles to program entry,
program requirements, funding, program data collection, attrition
and retention rates, and rates of recidivism. Participants were
also asked to identify criteria for what constitutes best practices
and knowledge of other model programs, or those programs that
represent best practices.

These phases resulted in the development of this implementation
guide for practitioners. Those who participated in the interviews
and members/representatives from the case study jurisdictions
reviewed the final guide and offered their own testimonials about
their experiences with pretrial programs.



1. Guide Components

The guide is designed to provide baseline information for practi-
tioners and policymakers on the fundamental issues regarding

the pretrial program process; successful elements of pretrial
programs; common challenges and barriers that jurisdictions
encounter in implementing and administering pretrial services;
key elements to effectively and efficiently monitor pretrial program
participants; characteristics of robust pretrial programs; imple-
mentation considerations; and, recommendations for successful
pretrial programs.

The guidance provided is based on best practices from around the
country and should be viewed as recommendations of key elements
to strengthen pretrial services. Agencies are likely to encounter
challenges that are specific to their jurisdiction’s impaired driving
laws, availability of funding for programs, and data collection/anal-
ysis protocols. Therefore, it is recommended that the information
contained within this guide be used to improve existing pretrial
practices as appropriate and feasible to do so.

The guide contains the following components:

e Pretrial process overview: provides a summary of current pre-
trial program practices and key components regarding partici-
pant entry into various programs.

e Measures of success: identifies how various pretrial programs
define “success” including those elements necessary to effec-
tively monitor alcohol-impaired driving offenders, including data
collection, program evaluation, completion/attrition rates, and
offender recidivism rates.

¢ Obstacles/barriers: discusses obstacles and barriers that are
commonly encountered in the implementation and administra-
tion of pretrial programs including issues regarding program
entry, cost, program requirements, funding, and barriers to
completion.

e Case studies: describes current model pretrial programs
across the U.S.

e Recommendations: provides various research-based compo-
nents, and promising practices that may be implemented across
the country including key components shown to improve out-
comes, while outlining a roadmap for jurisdictions to implement
more effective and efficient pretrial programs.

e Conclusions: summarizes the key findings regarding current
pretrial programs across the U.S., elements/features used
in robust programs, obstacles and barriers encountered
by these programs, key factors to improve outcomes, and
recommendations to implement promising practices for
successful pretrial programs.
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THE DUI SYSTEM

Impaired driving is a crime under state laws that seek to regulate
the operation of a vehicle after a driver has consumed alcohol, drugs,
or a combination of both. In the U.S., a confirmed per se limit BAC
of .08 mg/dL will result in an arrest for a DUI, except in Utah where
the limit has been lowered to .05 mg/dL. Some states have also
established per se limits for certain drugs although the majority rely
on impairment-based statutes that require officers to build a case
of impairment and confirm observations with a positive chemical
sample. A DUl is typically classified as a criminal offense which
carries both criminal and civil penalties that vary depending on the
severity of the offense and prior criminal history of the offender.

ARREST AND SANCTIONS

Involvement in the DUl system begins with the point of arrest. A law
enforcement officer will first pull over an individual as a result of a
driving infraction or other behavior that endangers public safety. In-
dividuals may also be required to enter a sobriety checkpoint. Upon
developing suspicion of impairment, law enforcement will begin an
investigation that includes conducting standardized field sobriety
tests (SFSTs), requesting that an individual submit to a breathalyz-
er test (to determine their BAC level), and/or submit to a urine or
blood test' (to determine BAC level as well as identify the presence
of drugs within the body). The refusal to perform any of these tests
may result in additional sanctions for the driver depending on
individual state laws.

Upon arrest, consequences for driving impaired vary greatly by
state and can involve both criminal and civil punishments. DUI
arrests and/or convictions, depending upon the state and level of
offense, may result in the following:

e administrative license suspension or revocation (ALS/ALR) for a
specified period;

e fines and other fees;

e mandatory screening and/or assessment;

e education and/or treatment for alcohol abuse, and in some
cases-abstinence (dependent upon screening and
assessment outcomes);

e jail time or house arrest;
e community service;
e probation for a specified period; and,

e required use of various technology used to monitor impaired
driving offenders including ignition interlocks, transdermal alco-
hol monitoring devices, or home/remote monitoring device.

1 While blood is deemed to be the ‘gold standard’ in chemical testing, a handful of states still have urine testing provisions within their implied consent laws.



In almost all states, a first-time DUl charge is a misdemeanor,
punishable by fines and potential time in jail. While many states
will allow a driver to avoid jail for a first-time offense, some states
impose a minimum jail sentence of a few days or weeks in order to
discourage impaired driving including Alaska, Arizona, and Virginia.
If a DUI results in serious injury or the death of another person, this
offense is typically classified as a felony and subsequently, results
in lengthier periods of incarceration. Another type of DUl offense
that is often classified as a felony is DUI child endangerment [i.e.,
driving while impaired with a child, often defined as someone
under the age of 15 or 16); this trend has grown since the adoption
of Leandra’s Law? in New York in 2009. For drivers with prior or
subsequent DUI charges, the punishments typically increase and
can result in multiple years in jail. In addition to jail time, drivers
typically have their licenses suspended or revoked for a certain
period pending the completion of various requirements previously
mentioned. License suspensions can range from a certain number
of days to several years for a repeat offender depending upon the
number of prior DUls and their BAC level at the time of

arrest (IIHS, 2018).

BAIL/BOND

Typically, once an offender is arrested for a DUI, he/she is booked
into a county jail (for lesser charges, officers may release the indi-
vidual on a promise to appear in court) and appear before a judge
within 24-48 hours for an initial appearance or arraignment. At
this hearing, the judge decides whether there is probable cause to
maintain the charges and whether the offender can be released on
his/her own recognizance.

The law generally requires release based on the least restrictive
conditions necessary to secure an offender’s appearance in court,
however a judge’s decision is informed by a variety of factors. Ju-
risdictions generally maintain a standard release or bail schedule.
For low level/non-violent offenses, offenders may receive a citation
release or summons to appear if their identity is confirmed and
there is no reasonable cause to believe that they are a risk to the
community or to miss their upcoming court date. For others, the
judge may set bail. Bail is the amount of money that a defendant
must pay to secure his/her release from detention. Bail amounts
are influenced by the severity of the offender’s offense and the
offender’s past criminal conduct and history of appearing (or failing
to appear] in court. A bond can be posted by another person, often
a bail bondsman or family member, on the offender’s behalf to
secure his/her release. If the defendant fails to appear at the next
hearing or violates the conditions of release, the amount paid to the

court can be forfeited and the individual taken into custody.
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Judges also consider recommendations from prosecutors and
defense counsel when making bail or bond determinations. Expe-
rienced prosecutors routinely screen arrest filings before the initial
court appearance to determine the most appropriate charge and
action to be taken with each offender. This process can be bene-
ficial in reducing unnecessary pretrial detention (which is costly),
identifying the most appropriate recommendations for either
ongoing detention or pretrial release, targeting resources to higher
level/serious criminal cases, and identifying offenders who are
good candidates for diversion programs or other alternatives to the
formal adjudication process.

In DUI cases, judges focus on the defendant’s DUl and criminal
traffic history, the seriousness of the DUl offense that that was al-
legedly committed, and the likelihood that the individual will appear
in court for hearings and trial when making release decisions. Un-
less deemed to be a significant threat to public safety or accused of
a violent crime (e.g., DUl resulting in serious bodily injury or death),
most DUl offenders are released on bail. If the accused can afford
the amount or a bond is secured on their behalf, they are released
back into the community with a set of conditions that they must
abide by. In some jurisdictions, judges may require defendants to
undergo screening and assessment for alcohol and/or drug misuse
issues and/or require them to be monitored for alcohol and/or drug
use. If a defendant violates any conditions of the bond, he/she may
be taken back into custody and held pending trial, although judges
typically release them with a warning unless the charges involve
felony offenses like DUl serious bodily injury or death. In an effort
to address unaffordability issues and eliminate the decision wheth-
er or not someone is incarcerated based on their ability to afford
monetary bail, there is a current trend as part of the broader crimi-
nal justice reform movement to eliminate monetary bail (commonly
referred to as ‘cash bail’) requirements (e.g., California).

RISK ASSESSMENT TOOLS

Validated risk assessment tools provide valuable information to
judges and can assist them in making decisions regarding whether
an offender should be released from detention and, if so, what pre-
trial release conditions should be imposed. The use of screening
and/or assessment instruments provide the court with an objective,
research-based measurement of defendants’ potential for failure
to abide by the conditions set forth for pretrial release (Wagner and
Rabuy, 2017). Some of these instruments also identify criminogenic
needs including the Correctional Offender Management Profile for
Alternative Sanctions (COMPAS), Level of Service Inventory-Revised
(LSI-R) and Level of Service/Case Management Inventory (LS/CMI),
and the Adult Substance Use Survey (ASUS).

Quality risk assessments are validated among justice-involved
populations however, very few tools have been validated specifi-
cally among DUI offenders. This is significant since, as mentioned

2 For more information on Leandra’s Law, please refer to https://www.criminaljustice.ny.gov/pio/press releases/2010-7-20 pressrelease.html




in the introduction, DUI offenders are a unique subset of criminal
offenders. While they pose a significant threat to public safety and
have high rates of substance use and mental health disorders, they
also tend to have more mitigating or pro-social factors than other
types of offenders. For example, studies have shown that DUl and
drug court participants (which are usually classified as high-risk
offenders with multiple convictions) differ on several factors tied

to risk of recidivism including level of education obtained, employ-
ment, and socio-economic status (Tauber and Huddleston, 1999).
DUI court participants tend to be more highly educated, employed
at higher rates, and as a result, achieve higher socio-economic
status when compared to drug court participants. DUl offenders
also tend to have more pro-social ties within the community (i.e.,
they do not have an extensive network of anti-social peers) and
lack an extensive criminal record (while they may have multiple
DUI convictions and other traffic infractions, they tend to have fewer
offenses in their history than other types of offenders). As a result
of these characteristics, DUl offenders tend to be classified as low-
risk when using traditional risk assessments that have not been
validated specifically for them.

The realization that this risk misclassification commonly occurs among
repeat DUI offenders led to the development of several new screening
instruments that are validated for use with impaired driving offenders.
These include the DUI-Risk and Needs Triage (DUI-RANT], the Im-
paired Driving Assessment (IDA}, and the Computerized Assessment
and Referral System (CARS). While the primary purpose of each of
these instruments differs, they are currently the only three tools avail-
able that are validated to accurately measure risk among impaired
drivers. Therefore, jurisdictions using assessment instruments other
than these three tools, may be improperly assessing DUI offenders. A
potential unintended consequence is failing to supervise these offend-
ers at the appropriate intensity or missing placement opportunities in

programs designed for high-risk offenders (e.g., treatment courts).

Research has found there are strong links between public health
concerns such as substance use, DUI, criminal behavior, and
underlying mental health issues (Packard and Fazel, 2013; Sacks
and Pearson, 2003). As noted previously, 45 percent of repeat

DUI offenders were found to have a lifetime major mental health
disorder other than alcohol/drug abuse or dependency and nearly
30 percent qualified for a past-year disorder (Shaffer et al., 2007).
Unfortunately, co-occurring disorders are often overlooked among
this offender population because the focus of most instruments is
on identifying alcohol misuse issues. In other words, when dealing
with impaired drivers, the criminal justice system assumes that the
etiology of DUl offending is substance abuse when in reality, the
consumption of alcohol or drug use may be used in a self-medi-
cating capacity to address an undiagnosed mental health disorder.
The failure to identify mental illness misses an opportunity to treat
another root cause of impaired driving. Assessment and screening
tools that address all of these concerns are critical in properly
identifying an offender’s risk level and specific needs when refer-
ring to treatment and other supportive services.
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Several risk assessment tools are commonly used to assess the
DUI population (see Robertson, Wood, & Holmes, 2014 for more
examples). For details about each of the following risk assessment
and screening tools, refer to Appendix B: Risk Assessment and

Screening Tools.

e Alcohol Dependence Scale (ADS)
e Addiction Severity Index (ASI)

e Adult Substance Use Survey (ASUS)/Adult Substance Use Sur-
vey-Revised (ASUS-R)

e Adult Substance Use and Driving Survey (ASUDS)/Adult Sub-
stance Use and Driving Survey-Revised (ASUDS-R)

e Alcohol Use Disorders Identification Test (AUDIT)
e Computerized Assessment and Referral System (CARS)*
e DUI-RANT (Risk and Needs Triage)*
e Impaired Driving Assessment (IDAJ*
e Inventory of Drug-Taking Situations (IDTS)
e Level of Service Inventory-Revised (LSI-R)
Michigan Alcoholism Screening Test (MAST)
e Public Safety Assessment (PSA)

e Substance Abuse Subtle Screening Inventory (SASSI)

e Research Institute on Addiction Self Inventory (RIASI)

Some agencies utilize risk assessments that are specific to their
jurisdiction or state. For example, the Ohio Department of Reha-
bilitation and Correction (DRC) worked with the Center for Crim-
inal Justice Research at the University of Cincinnati to develop a
universal assessment system to be utilized at multiple intercepts

of the criminal justice system including pretrial, pre-conviction,
re-entry, and during community supervision. The Ohio Risk Assess-
ment System (ORAS] is currently used statewide on account of state
legislation that passed in 2011 requiring that the DRC adopt a single
validated risk assessment tool to be used to assess the likelihood of
recidivism among all adult offenders. Within the ORAS system there
are ten separate tools including a Pretrial Assessment Tool (PAT).

The state of Texas opted to replicate what was done in Ohio and
create a similar system that is specific to their jurisdiction. By Jan-
uary 2015, the Texas Department of Criminal Justice completed an
agency-wide implementation of the Texas Risk Assessment System
(TRAS]. This instrument is designed to help community supervision,
prison, re-entry, and aftercare professionals create custom case
management programs for individual offenders (TDCJ, 2015). TRAS
interprets an offender’s criminal history along with their crimino-
genic needs, allowing criminal justice professionals to devise the
most efficient case plans possible, enabling the agency to carefully
allocate supervision resources and reduce offender recidivism
rates and increase public safety. The TRAS interview indicates
whether an offender is at low, moderate, or high risk to recidi-



vate and identifies the offender’s ability to be successful (TDCJ,
2015). Unfortunately, the TRAS has not been validated among

DUI offenders and anecdotal information from judges and other
criminal justice practitioners regarding the classification of repeat
DUl offenders as low risk is concerning, especially because the use
of the instrument is statutorily required. The misclassification of
DUI offenders can impact whether these offenders are eligible for
placement in treatment courts.

Some state-specific tools might also be mandated for use at the lo-
cal or county level. For example, the City and County of Denver uses
the Colorado Pretrial Assessment Tool [CPAT). This instrument was
created by nine jurisdictions within the state in 2012 in response to
the need for an actuarial tool to assess pretrial program partic-
ipants. This is a general pretrial risk assessment tool and is not
specific to DUl offenders. Bond conditions are then set based on
the outcome of the CPAT (Cote, 2018).

1. Risk and Need Assessments (RNA)

Identifying the risk DUl offenders pose to the community and the
appropriate need factors that are related to these offending behav-
jors, in addition to utilizing appropriate strategies to address these
issues is critical in changing behavior. The risk-need-responsivity
(RNR] model is based on this premise. Tailoring treatment and
controls for offenders should be based on criminal justice risk and
criminogenic need factors that are related to offending behaviors.
Assigning the variables regarding individual's need factors includ-
ing appropriate dosage, type of controls, and correctional program-
ming has been proven to facilitate reductions in criminal offending.
Research has shown that the offense is a result of the history of
criminal justice involvement and specific criminogenic needs. Iden-
tifying and addressing dynamic criminogenic needs through proper
treatment and control programming, can reduce offending behavior
(Wooditch et al. 2013).
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Risk and need assessments are actuarial-based tools used to clas-
sify offenders into levels of risk (e.g., low, medium, and high) and
to identify and target interventions to address offender needs [e.g.,
antisocial attitudes, antisocial peer groups) generally related to re-
cidivism. Some examples include both CARS and IDA. A RNA does
not indicate whether an offender will actually recidivate; rather it
identifies the “risk” or probability that the offender will recidivate.
The probability is based on the extent to which an offender has
characteristics like those of other offenders who have recidivated

Several RNA instruments are based on the risk-need-responsivity
(RNR) model. This model identifies three principles for addressing
offender recidivism:

¢ Risk principle - holds that supervision and treatment levels
should match the offender’s level of risk. That is, to reduce re-
cidivism, low risk offenders should receive less supervision and
services, and higher risk offenders should receive more intensive
supervision and services. Furthermore, low risk offenders should
not be placed in the same interventions as high-risk offenders as
this typically leads to poor outcomes.

¢ Need principle - maintains that treatment services should
target an offender’s dynamic risk factors or criminogenic needs
to reduce an offender’s probability of recidivism. These factors
include history of anti-social behavior [i.e., criminal record);
anti-social cognitions; anti-social personality pattern; anti-social
associates; family/marital discord; leisure/recreation; substance
abuse; and, school/work.

¢ Responsivity principle - contends that treatment interventions
for offenders should use cognitive social learning strategies and
be tailored to an individual offender’s specific characteristics (e.g.,
cognitive abilities, gender] that affect successful program outcomes.



All three of the instruments that are validated among DUI offenders
examine both risk and needs. The DUI-RANT, as its name suggests,
is a triage tool. The purpose of the instrument is to identify which
quadrant of the risk-needs matrix (see below figure) an offend-

er occupies. This information assists practitioners in identifying
which offenders require intensive supervision as well as treatment
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interventions. It is not uncommon for repeat DUI offenders to be
high-risk and have low treatment needs (in other words, they may
have anti-social characteristics that need to be addressed but they
do not necessarily require intensive treatment for substance use
and/or mental health disorders). The DUI-RANT is proprietary and
there are licensing fees associated with its use.

RISK

High Risk/High Need

Low

Low Risk/High Need

Low

High Risk/Low Need

The goals of the Impaired Driver Assessment (IDA) are to provide
guidelines for identifying effective interventions and supervision
approaches that reduce the risk of negative outcomes in treatment
and community supervision; provide preliminary guidelines for
service needs for DUI clients; estimate the level of responsivity

of clients to supervision and to DUI/substance education and
treatment services; and identify the degree to which the client’s
DUI has jeopardized traffic safety. All of these issues should
inform and be addressed within the supervision plan. The IDA was
designed for community corrections officers and, as such, it is
primarily a risk assessment although it does examine criminogenic
needs as well as identifying whether there are substance use and
mental health issues present that require further assessment. It is
available free of cost and training is available online.

The Computerized Assessment and Referral System (CARS)

is the inversive of the IDA as it is primarily a needs assessment
with a risk component. Therefore, these instruments are highly
complementary tools. CARS was developed to fill an existing

void in the DUl system by providing practitioners with detailed
information about offenders’ treatment needs. In recognition of the
prevalence of co-occurring disorders among DUI populations and
the limitations of existing assessment instruments,

Responsibility.org collaborated with Cambridge Health Alliance

to develop, validate, and implement CARS. The instrument

is available in three formats: full assessment, interviewer-
administered screener, and self-administered screener. Both the
screener and assessment cover 13 different domains including
DUI offending, alcohol use disorder, drug use disorder, and major
mental health disorders (e.g., depression, mania/bipolar disorder,
anxiety disorder, PTSD, etc.). The tool is operated on open source
software that generates immediate personalized diagnostic reports
that contain information about a client’s mental health profile,

a summary of risk factors, and targeted referrals to treatment
services within their geographic area that match their individual
needs. Like the IDA, CARS is free to practitioners and can be
downloaded at www.carstrainingcenter.org.

When used at the pretrial phase, instruments such as these can
offer judges information in addition to a defendant’s risk level. The
needs information obtained from these tools can help judges as
they formulate conditions and can provide guidance as to whether
defendants have substance abuse or mental health problems

that require further intervention. The earlier in the process that
offenders can be connected with treatment services (even if
participation is purely voluntary) the better.



MONITORING TECHNOLOGIES FOR IMPAIRED DRIVERS

Offender monitoring is critical in ensuring accountability, par-
ticularly among repeat DUI offenders who are more likely to be
non-compliant with conditions. Supervision of offenders most
commonly occurs at the post-conviction phase when offenders are
subject to terms of probation or parole upon re-entry. Technology
has evolved to become extremely sophisticated to aid in monitoring
and supervising the impaired driving population and enhancing
public safety. These devices, when used as intended, can effectively
monitor offenders, help facilitate behavior change, and reduce
recidivism rates among this population. The advent of alcohol and
drug testing technology has improved the ability of community
corrections officers to effectively supervise offenders who are
subject to abstinence conditions or whose offending is tied to sub-
stance use. While the use of these devices is frequently relegated
to convicted offenders, judges may require that offenders adhere
to alcohol or drug monitoring as a condition of pretrial release.
There are also opportunities in some jurisdictions for offenders to
voluntarily submit to this type of monitoring as a means of getting
“credit” towards mandatory device use post-conviction.

The following devices are commonly used by various criminal
justice agencies and DUI programs across the country:

e Ignition interlock devices (IID)
e Transdermal/continuous alcohol monitoring (CAM)
e Home/remote monitoring devices

e Oral fluid testing devices

1. Ignition Interlock Devices (IID)

Ignition interlocks are the only technology available that separates
drinking from driving. An interlock is a breath-test device connect-
ed to a vehicle’s ignition. The vehicle will not start unless the driver
blows into the interlock and has a breath alcohol concentration
(BrAC) below a pre-set limit, typically 0.02. The device also requires
repeated breath tests (running re-tests) while the vehicle is in use
to ensure the driver continues to remain sober throughout the
duration of their trip. Information is stored in the device, download-
ed by the service provider during a monthly or bi-monthly servicing
appointment, and sent to the monitoring agency who ideally has
the authority to act on any violations or circumvention attempts.
Monitoring agencies vary by state and can include licensing author-
ities (e.g., Department of Motor Vehicles (DMV] or its equivalent),
appointed court monitors, probation departments, etc.
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The costs associated with the installation, servicing, and removal of
interlocks varies depending on the jurisdiction and level of market
competition. Prices to have an ignition interlock installed may
range from $100-150. Monthly fees for the servicing of the device
range from $50-80. The monthly fees are usually paid when the
client returns to the service center to have the device calibrated
and/or data downloaded. Typically, the cost of an interlock averages
about $3-4 day which makes it one of the cheapest alcohol moni-
toring technologies available.

Ignition interlocks are highly effective for both repeat and first-time
DUI offenders, while the devices are installed. More than 10 evalu-
ations of interlock programs have reported an average reduction in
recidivism of 64 percent (Willis et al., 2004). A study commissioned
by the Centers for Disease Control and Prevention (CDC) that
involved a systematic review of 15 peer-reviewed studies on inter-
locks revealed that, while the devices were installed, the re-arrest
rate of offenders decreased by a median of 67 percent compared to
groups who never had an interlock installed (Elder et al., 2011). As
of June 2019, approximately 33 states have all offender interlock
programs [i.e., both first and repeat offenders are eligible to install
the device although it may not be mandatory as a condition of
license reinstatement]).

In recent years, several states have modified their ignition interlock
laws to allow DUI defendants to install the devices post-arrest/
pre-conviction (CA, IN, MD, MN, MS, NE, NV, NY, PA, VA, WA, and
WV). The installation is voluntary, but defendants are incentivized
because the number of days the device is installed during this
pretrial phase are ultimately credited towards their full interlock
requirement should they plead to the charges or be convicted of DUI.

2. Transdermal/Continuous Alcohol Monitoring (CAM) Devices

A transdermal or continuous alcohol monitoring device typically
consists of an ankle bracelet that detects drinking by sensing alco-
hol that passes through the skin as it is eliminated from the body.
The device tests samples of vaporous perspiration (sweat) collected
from the air above the skin at regular intervals. Data regarding
transdermal alcohol concentrations (TAC) are stored in the device
and transmitted to a base station which then relays the readings

to a secure central website where the data can be accessed and
reviewed by a monitoring authority. The monitoring authority is
usually the probation or community corrections agency for the
jurisdiction. For those states that utilize CAM devices as part of

the 24/7 Sobriety Program, the Sheriff is frequently the monitor-
ing authority. Upon violation, the monitoring authority notifies the
judge and actions can then be taken in response in a timely manner,
ensuring that there is swift accountability. The judge imposes
sanctions based on the severity of the offense. The costs associated
with the technology are borne by the offender. There is a one-time
installation fee and a daily monitoring fee that typically ranges
between $10-15.



Unlike an interlock, transdermal technology does not prevent an
offender from driving after consuming alcohol. The transdermal al-
cohol readings accurately reflect blood alcohol concentrations, but
there is a delay due to the process of absorption and elimination

of alcohol from the body. As a result, this technology is commonly
utilized to monitor drinking behavior and/or enforce abstinence or-
ders. Transdermal devices are often used in conjunction with or as
a supplement to the ignition interlock. This technology is frequently
used as part of 24/7 Sobriety Programs, as well.

A study by McKnight et al., 2011 found that transdermal alcohol
devices are generally required in the following circumstances:
high-BAC or repeat DUI offenses; alcohol-related serious or felony
arrests or convictions; crashes resulting in death or injury; arrests
as a result of an assault, domestic violence, etc. where alcohol was
a factor in the offense or where abstinence is required. This study
found that CAM devices improved public safety, are user-friendly,
are very low maintenance, and are cost-effective. Another study by
Tison et al. in 2015 found that compared to DUI offenders who did
not wear a CAM device, those offenders wearing a CAM device took
significantly longer to recidivate. In addition, less than 2 percent of
SCRAM users (14 out of 837) recidivated while wearing the devices.

3. Home Monitoring Devices

Home monitoring devices are alcohol monitoring devices located in
the residence of the user. These devices can be stationary or porta-
ble devices. Home monitoring devices are commonly court-ordered
as an alternative to ignition interlocks for offenders who do not
drive or own vehicles. These devices are also used as monitoring
devices as a condition of pretrial release, bond, or probation. Users
blow into the device to obtain a measurement of breath alcohol
(BrAC). Results are collected and are either uploaded manually by
the service provider or delivered over cell service to the monitoring
authority. For these devices, the monitoring authority is usually the
probation or community corrections agency.

Home monitoring devices may be mobile using cellular phone
service whereby the offender is not limited to providing samples
solely within their residence. This allows offenders to commute to
work, school, and conduct other daily activities while complying
with home monitoring requirements. As an anti-circumvention fea-
ture, many of these devices also include a camera component that
takes a photo when a breath sample is provided. The photo is used
by the monitoring authority to verify that the offender providing
the sample is the offender who is under the supervision order. The
device costs around the same as an ignition interlock system and
functions in a similar fashion.

1"
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4. Oral Fluid Testing Devices

Oral fluid testing devices sample oral fluid (primarily saliva) from
glands on the cheek and under the tongue with an absorptive
device placed in the mouth. The device is then sent to a laboratory
for testing to obtain results that are sent to the monitoring agency.
These devices are usually used by probation, DUl courts, and treat-
ment facilities to randomly test for drugs other than alcohol.

Products such as synthetic urine, adulterants, and devices de-
signed to fool urine collectors and confound specimen analysis are
readily accessible and commonly used. Oral fluid testing overcomes
many of the problems related to urine testing. Oral fluid testing
represents a new tool that is as accurate as urine tests and over-
comes the problems associated with “cheaters”. Oral fluid testing
when administered by a monitoring agency and not as a detection
unit in the field, has been identified by the scientific community as
a valid and reliable method of drug testing. Oral fluid tests offer

an effective solution to challenges incurred by the monitoring

or supervising agency when dilution and adulteration tactics are
commonly attempted. This sophisticated technology overcomes
past methods of detection with validated accuracy and reliability.
Verstraete (2004) found that drugs can be detected for 5 to 48 hours
in oral fluid compared to 1.5 to 4 days in urine following a single
drug dose, a week or longer following chronic drug use.

Oral fluid testing, in general, is very cost-effective when compared
to all other drug testing methods. Because oral fluid collections
are easily administered on-site, downtime is minimized because
employees are only away from their duties for 10-15 minutes rather
than an hour or longer.
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Pretrial Processes Overview

The purpose of pretrial practices is to increase public safety

and ensure court appearances while protecting individual rights.
According to the U.S. Constitution, pretrial services must respect
the presumption of innocence and not unfairly interfere with the
freedom of those who have not been found guilty (PJI, 2018). Pre-
trial practices encompass several services including: bail and bond
decisions; pretrial detention in jail; pretrial diversion; varying con-
ditions of pretrial release; and other local pretrial services. These
services may include the use of risk assessments (see Appendix
A: Comparison of Pretrial Diversion Programs) to inform decisions
regarding the pretrial services needed for individual offenders to

achieve the correct balance between preserving public safety and
providing the proper services available to defendants. For details
pertaining to pretrial policy and laws for each state, refer to the
National Conference of State Legislatures (NCSL) for a comprehen-
sive resource (last updated in 2018): http://www.ncsl.org/research/
civil-and-criminal-justice/pretrial-policy-state-laws.aspx. This
online resource provides statutes, details about pretrial release
eligibility, release conditions, violations and bail forfeiture, diver-

sion, and more.

Several different forms of pretrial programming exist for DUI
offenders, many of which are explored in greater detail in the Case
Studies portion of the report. The following section provides an
overview of some of the more common pretrial models with a
discussion of the program components, population, and entry
process as well as a summary of obstacles/barriers that are
commonly encountered, effectiveness, and measures of success.
These models include:

e Pretrial detention

e Diversion programs

e 24/7 Sobriety Programs

e Pretrial release programs
e DUl courts

e Other pretrial initiatives

PRETRIAL DETENTION

In most jurisdictions, defendants charged with DUls must appear
before a bond court judge to determine the conditions of their
release prior to the disposition of their criminal case. Judges
typically base these decisions on public safety considerations
and the individual's likelihood of appearing for subsequent court
hearings. Pretrial detention is usually ordered only if an arrested
person presents an unmanageable risk to public safety or is
unlikely to appear in court (PJI, 2018). Offenders may also be held
in pretrial detention for the inability to pay their monetary bail
requirement. It is estimated that of 100 individuals who have bail
bond hearings, 34 are detained pretrial due to inability to pay cash
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bail (PJI, 2018). Most pretrial services have implemented strategies
to reduce pretrial detention. Some jurisdictions provide services to
support those defendants who are identified as having substance
abuse issues. Offering treatment to individuals at the pretrial
phase is usually in response to the outcome of a screening or risk
assessment in an effort to affect behavior change and reduce the
risk of recidivism among these defendants (see York County Case
Study in the Case Studies section).

Unless deemed to be a significant threat to public safety, most DUI
offenders are released on bail and will not be detained for a lengthy
period of time. If DUl defendants violate any bond conditions, they
may be taken back into custody and held pending trial, although
judges typically release them with a warning unless the charges
involve felony offenses.

Obstacles/barriers. Many jurisdictions across the country are
evaluating the use of jail and bail, the monetary condition of release,
due to its overuse, inequities, and negative consequences on de-
fendants and public safety. Many people who are detained pretrial
are accused of low-level, non-violent offenses. Three out of four
criminal cases in state trial courts are for misdemeanors that, if
proven, would result in fines and/or less than a year in jail (Schauf-
fler et. al, 2016). In many cases, incarceration serves no legitimate
purpose and its overuse diminishes the presumption of innocence
(PJI, 2018). A person’s ability to pay often determines who stays in
jail before trial and who returns home. Bond schedules frequently
set arbitrary bail amounts that are unaffordable to many (PJI, 2018).
Six out of 10 people in U.S. jail, nearly a half million individuals on
any given day, are awaiting trial. People who have not been found
guilty of the charges against them account for 95 percent of all jail
population growth between 2000 and 2014 (Zeng, 2018). In addition,
pretrial detention can be extremely costly. A study conducted in
2017 by the Prison Policy Initiative reported that pretrial detention
costs the U.S. $13.6 billion each year (Wagner & Rabuy, 2017).

Many people in jail have behavioral health needs that would be
better met outside of the criminal justice system. It should come as
no surprise that there is an overrepresentation of individuals who
have substance use, mental health, and co-occurring disorders
among those who are incarcerated. For example, 68 percent of
individuals in jail met the criteria for SUDs in the year prior to
their incarceration (Karberg & James, 2005). A study by James

and Glaze (2006) also revealed that the percentage of jail inmates
with mental health disorders is extremely high - 75 percent of
female and 63 percent of male prisoners have a mental health
problem. A substantial majority of these offenders also suffer from
substance use disorders. Furthermore, only 11 percent of people
with substance use disorders in the justice system receive any type
of treatment (PJI, 2018).



Effectiveness. A study released in 2013 found that offenders de-
tained for entire pretrial periods are more likely to be sentenced to
jail or prison and for longer periods of time than those released at
some point pending trial (Lowenkamp et al., 2013). Recent research
shows the use of pretrial detention does not decrease the likeli-
hood of recidivism in certain populations, and in some instances,
may increase their potential for future offending (Reichert & Gat-
ens, 2018). Dobbie and colleagues (2018) found “pretrial detention
has no detectable effect on future crime.” An additional study
released in May 2018 conducted by Levin and Haugen found that
the nation’s jail populations have steadily increased, especially the
number of pretrial detainees, despite the reduction of prison popu-
lations. In addition, there is a disproportional growth in this regard
in rural jurisdictions. Potential causes for increasing rural pretrial
jail populations include a lack of presumption of pretrial release,
economic incentives to build jail capacity, and rising rates of drug
abuse (i.e., opioid and heroin epidemic] (Levin & Haugen, 2018).

DUI DIVERSION PROGRAMS

Several states offer certain DUI offenders an alternative to prose-
cution called pretrial diversion. The primary goal of these programs
is rehabilitation for low-risk offenders. Pretrial diversion programs
encourage offenders to make a fresh start and help in doing so

by disposing of the charges and in some states, expunging the
charge from the offender’s record after successful completion of
the program. Pretrial diversion is an alternative to prosecution; this
process seeks to divert certain offenders from traditional crimi-

nal justice processing into a program of supervision and services
usually administered by probation. In most cases, offenders are
diverted at the pre-charge stage. Participants who are unsuccessful
in the program are returned to prosecution and face the traditional
DUl adjudication process (Buner, 2015).

The major objectives of pretrial diversion are (D0J, 2018):

e To prevent future criminal activity among certain offenders
by diverting them from traditional processing into community
supervision and services.

e To save prosecution and judicial resources for concentration

Oon major cases.

e To provide, where appropriate, an avenue for restitution to
communities and victims of crime.
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DUI pretrial diversion programs lack uniformity across states. In
some states, pretrial diversion for DUIs is available statewide
whereas in other jurisdictions, it is only available at the county level.
Also, some diversion programs are formalized through statute
while others are more informal in nature. States that offer pretrial
diversion either statewide or at county or jurisdiction levels include
Florida, Georgia, Indiana, Kansas, Louisiana, Oregon, Pennsylva-
nia, and Texas. Though they may offer pretrial diversion programs
for other offenses, the states of Kentucky, Ohio, and Tennessee do
not permit DUl offenders to participate in their existing diversion
programs (Buner, 2015).

Upon successful completion of pretrial diversion programs, DUI
charges are usually dropped and potentially expunged from an
offender’s record. In some states, there will be no record of any
charges, dismissal, or completion of the diversion program. If the
individual fails to adhere to conditions or fails to complete the pro-
gram, the case will be re-opened, and the offender will be subject
to traditional adjudication processes. In some states (see Oregon
in the Case Studies section), the record will reflect the charge and
successful completion of the diversion program, but the conviction
will not appear on the person’s criminal record; this is the pre-
ferred approach as it allows the system to address offending more
effectively should the offender recidivate in the future.

In addition to the above objectives, DUl diversion programs can
offer several potential advantages for the criminal justice system.
According to Grube (2019), these programs can:

e Reduce the amount of time between case intake and disposition;

e Reduce the amount of effort that prosecutors have to put into
preparing cases for trial;

e Allow defendants to be triaged and prequalified if a formal/
standard application process is utilized;

e Allow both prosecution and defense to concentrate on more
serious DUl offenses that are likely to proceed to trial;

Spare low-risk offenders from a DUI conviction and license
revocation; and,

Decrease pending caseloads as these cases are diverted from
court dockets.



However, the creation of diversion programs for the offense of DUI
has not been without significant controversy. These programs have
often been met with criticism, particularly from judges, who believe
that there is potential for harm and weakening of the overall DUI
system. While there are advantages, there are also very valid
concerns about these programs (Grube, 2019). Perhaps the biggest
concern is that a successfully diverted first-time offender who has
his/her record expunged could commit a second impaired driving
offense and be treated as a first offender for the second time. In
doing so, that offender avoids the enhanced penalties that he/she
would incur as a repeat offender. While a strong diversion statute
could address this problem by stating that a second offense must
be treated as such even if the individual successfully completed
diversion (i.e., a second DUl offense would result in the first offense
coming back into play), there remain additional concerns. To have
diversion programs function properly, there must be rigid tracking
of offenders to ensure that they are only permitted to enter into
diversion once within the state’s lookback period (ideally, diversion
would only be available once per lifetime but that is not the way
that many laws are structured) and that they do not enter diversion
if they have multiple pending DUI charges in various jurisdictions.

In an effort to strengthen diversion programs, states/jurisdictions
should consider the following while debating this policy option:

e Should the program be available to high-BAC offenders or indi-
viduals who violate implied consent laws by refusing to submit to
a chemical test?

e How often can an individual participate in DUI diversion [e.g.,
once during the lookback period or once per lifetime)?

e Will an individual who successfully completes diversion and
commits another DUI offense be treated as a repeat offender and
be subject to harsher sanctions?

e |f afirst-time DUl conviction is expunged or dismissed, can this
record still be accessed by law enforcement, prosecutors,
and the court?

e Are all diversion participants screened/assessed for substance
use and mental health disorders? If the assessment indicates
that treatment is necessary, does completion of an appropriate
intervention become a condition of diversion?

According to the National Conference of State Legislatures (NCSL],
thirty-nine states have diversion alternatives that address sub-
stance abuse. These programs are available to people charged with
drug or alcohol-related offenses as well as defendants identified
as having substance use disorders or dependency problems.

While DUI offenders may not always be eligible to participate in
these programs, there is growing acceptance for the diversion of
non-violent offenders who suffer from addiction. There is recog-
nition that criminal behavior is often tied to substance abuse and
that connecting individuals with treatment can be more effective in
reducing recidivism than incarceration.
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Two of the states that have established diversion programs for DUI
offenders are Florida and Texas and each utilizes a different ap-
proach. In Florida, de facto DUI diversion (i.e., diversion programs
without statutory backing) has been established at the local level
with seven judicial circuits choosing to implement these programs
in various counties (Grube, 2019). These programs all vary in their
conditions as well as eligibility, length of participation, comple-
tion requirements, etc. Many of the above concerns have been
expressed by judges and practitioners in Florida and legislation
has previously been introduced in an effort to establish statutory
parameters for these programs, although it has yet to pass.

Texas recently enacted a “Second Chance Law” (HB 3016) that
established diversion for first-time DUl offenders. HB 3016 allows
DUI offenders to petition for a court order of nondisclosure so long
as their blood alcohol concentration (BAC) was .14 or less at the
time of their infraction and no injuries or serious collisions were in-
volved. In some cases, agreeing to have an ignition interlock device
installed can expedite the petitioning process. DUl offenders with
prior violent offenses, prior misdemeanors, or felonies are exclud-
ed from the program. The law is also retroactive which means that
while it did not go into effect until September 2017, those who have
been convicted of DUIs in the past may also be eligible to request
that their criminal records be withheld from employers. The “Sec-
ond Chance Law” allows the DUl offense to be sealed from public
view - including employers —upon completion of a pretrial diversion
program but does not expunge the DUI from the offender’s driving
record so it remains visible to law enforcement, prosecutors, and
the courts (Rodriguez, 2018).

For a side-by-side comparison of four state pretrial diversion
programs (Pennsylvania, Kansas, Florida, and Oregon) refer

to Appendix A.

Eligibility criteria. Eligibility for pretrial diversion programs varies
significantly not only by state; there may also be variance within a
state from one jurisdiction or county to another. Common eligibility
criteria include: the individual is a first-time DUI offender; no one
was injured as a result of the DUI; and the driver had a BAC below a
certain threshold (Buner, 2015). Acceptance into a pretrial program
and conditions of the program are most often determined by the
district/state’s attorney. A judge can always approve or deny entry
into a diversion program; however, most diversion programs do not
involve judges. Pretrial diversion programs are usually voluntary in
nature and individuals are incentivized to participate and comply with
conditions because of the potential to have their record expunged
and/or to avoid sanctions that could be imposed upon conviction.



Program requirements. Typically, if an individual meets the
criteria for eligibility and diversion is granted, the offender enters
a court-mandated program in exchange for suspension of charges.
Pretrial diversion programs usually require probation supervision
for at least a one-year term and operate on an offender pay model
(although some consideration may be given to indigency). The
terms and conditions of the program vary by jurisdiction, but often
include court supervision, community service, substance abuse
evaluation, alcohol education and/or treatment, drug and alcohol
testing, and various fees.

Obstacles/barriers. Unfortunately, many pretrial diversion pro-
grams do not follow best practices for reducing recidivism among
DUl offenders. Not all pretrial diversion programs require partici-
pation in treatment, or if they do, that treatment may not be tailored
to each individual participant (i.e., it is generic in nature]. In addi-
tion, several programs do not use validated risk assessments to
identify accurate risk level and criminogenic needs of participants
which can result in the provision of inadequate or inappropriate
interventions and services.

For most diversion programs, the DUl charge is either dismissed,
disposed, or expunged from the offender’s driving record upon the
successful completion of the program. Diversion programs that
expunge the DUl arrest from the record have been opposed by
both public health and traffic safety communities. The dismissal
of charges and lack of a permanent record creates a scenario that
allows repeat DUl offenders to be tried or dealt with as first-time
offenders more than once because the record does not reflect the
previous arrests (Voas, 2001). As a result, some offenders in several
states can be apprehended multiple times without ever receiving
a formal DUI conviction (Voas, 2001). Fingerprinting a DUl suspect
and uploading the prints to the Federal Interstate Identification
System (Triple 1) will record all DUI arrests regardless of state.

For several jurisdictions, record-keeping and data collection are an
issue. Researchers have been unable to assess the effectiveness
of diversion programs primarily due to the lack of records or the
unavailability of data. For this reason, it is difficult to determine the
effect of these measures.

Additional concerns around diversion include the potential effect
that these programs might have on deterrence. If people know that
they can avoid harsh criminal penalties for DUl on account of the
availability of diversion, then they may decide to drive impaired.

In other words, individuals might make poor decisions because
diversion essentially gives them a ‘pass’ for their first DUI. Further,
dismissing impaired driving charges or reducing them to other
charges, such as reckless driving, could diminish DUI fines and
fees that the state collects and relies on to fund other programs.

Although most diversion programs are limited to first-time of-
fenders, some diversion programs are open to repeat offenders.
Salzberg and Klingberg (1983) evaluated one such program in the
State of Washington and found that these participants had higher,
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rather than lower, recidivism rates compared to offenders who

did not participate in diversion. One possible explanation for the
higher recidivism rates was that the participants were free to drive,
whereas non-participants were subject to administrative license
suspension and lacked driving privileges.

Effectiveness. In reviewing the literature on DUI diversion pro-
grams, NHTSA states that the evidence has been mixed with
several studies showing reductions in recidivism and others
revealing no benefit (Richard et al., 2018). Other studies have found
that there is “substantial anecdotal evidence that diversion pro-
grams, by eliminating the offense from the offender’s record, allow
repeat offenders to avoid being identified” (Hedlund & McCartt,
2002). As noted, data limitations prevent evaluation. For programs
where data is available, studies have demonstrated that diversion
programs, particularly those with short sentences, do not reduce
recidivism, yet pretrial diversion programs continue to be favored
in some jurisdictions for their efficiency in dealing with first-time
offenders (Wiliszowski et al., 2011).

Measures of success. Diversion programs reduce the time to
punishment and, perhaps most importantly, reduce the burden
of cost and available resources on state and local court systems.
If structured in a way that includes key components (such as
active supervision, testing, assessment, and treatment) and
strong provisions regarding eligibility and record retention, these
programs can be beneficial. For example, the State of Oregon
has a diversion program that results in a permanent DUl record
that prevents offenders from receiving diversion a second time;
participants are also required to undergo screening and/or risk
assessment and depending on the outcomes of these evaluations,
are referred to either alcohol education or treatment (refer to the
Case Studies section).

The measures of success for diversion programs are ultimately
affected by the structure of the program. If the program in ques-
tion has a strong framework [i.e., one that adequately addresses
the aforementioned policy concerns), then the following could be
general measures of success:

e Number of low-risk DUl offenders (e.g., first-time offenders who
do not have a high-BAC or refuse to provide a chemical sample)
diverted from the system who successfully complete all
diversion conditions;

e Percentage of DUl offenders who successfully complete diversion
and do not recidivate (could include future DUIs as well as other
non-DUI criminal charges);

e Reductions in DUl cases on motion calendars and court dockets;

e Reductions in incarceration costs and costs associated with
adjudicating DUI cases;

e Increases in the amount of staff time available for handling other
DUI cases including high-BAC/refusals, bodily injury/fatalities,
and repeat offenses;



e Number of first-time DUl offenders screened/assessed and
referred to treatment interventions;

e Number of DUl offenders deemed ineligible for participation on
account of identifying other pending DUl charges on their record
or other disqualifying criteria; and,

e Number of second-time DUI offenders who previously completed
diversion that are accurately identified and processed/sentenced
as repeat offenders.

24/7 SOBRIETY PROGRAM

The first 24/7 Sobriety Program was established in South Dakota
in 2004 by then Attorney General Larry Long. After an initial pilot,
the program was eventually expanded statewide in 2007. The 24/7
Sobriety Program was the first statewide program in the country
to require offenders who were arrested or convicted of alcohol-in-
volved offenses to submit to twice-daily breathalyzer tests or con-
tinuous alcohol monitoring. This program requires that participants
remain abstinent for the duration of the program, hence the term
“24/7". The 24/7 Sobriety Program started integrating transdermal
or continuous alcohol monitoring (CAM]) technology during a pilot
test in 2005. The impetus for adding this option was a recognition
that several program participants who lived in rural or isolated
areas had to drive lengthy distances to report for testing which was
onerous. CAM allows participants to be continuously monitored
without requiring those participants to report for twice daily breath
testing. However, a reported contributing factor to success for this
program is the face-to-face accountability of the offender to the
monitoring agent which is why most 24/7 models continue to rely
on in-person testing. Participants may receive a restricted driver’s
license which allows them to drive to their required testing and
treatment appointments and maintain employment.

Secure Continuous Remote Alcohol Monitoring (SCRAM) developed
by Alcohol Monitoring Systems (AMS) was authorized to be used

to monitor participants of the South Dakota 24/7 Sobriety Program
statewide in 2006. This came as a result of a 2005 pilot test funded
by a NHTSA highway safety grant that purchased 100 SCRAM devic-
es to be used for the program (Casanova Powell, 2013).

24/7 is an accountability-based program which imposes immedi-
ate, yet modest sanctions to deter problem drinking and change
behavior through maintaining sobriety. For those offenders using
SCRAM devices, AMS monitors SCRAM electronic reports and
sends an action report to participating sheriff’s offices each day.
Sheriff’s offices across jurisdictions decide which offenders will
be sanctioned for verified positive BAC readings or tampering
incidents. In addition to twice-daily breath tests and transdermal
alcohol monitoring, drug patches and random urinalyses (UAs) are
also utilized to monitor substance use and ensure participants are
compliant with program conditions. All 24/7 programs rely on an
offender pay model to cover fees associated with monitoring and
testing. In South Dakota, fees are prescribed by the legislature (in
2006) and the state budget. Examples of these fees include:
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e Twice-daily breath testing - $1 per test and a maximum partici-
pation fee of $30.

e Continuous alcohol monitoring (via SCRAM) - $6 per day ($5 for
testing and $1 participation fee). Offenders are also required to
pay installation and deactivation fees in the amount of $40.

* Mobile breath testing devices - $5 per day ($4 for testing and $1
participation fee). Offenders are also required to pay installation
and deactivation fees in the amount of $40.

e Urinalysis - $10 per test; if further analysis of the sample is
required or requested, the participant is responsible for payment
of the costs incurred by the participating agency for the analysis
of the sample.

e Drug patches - $50 per drug patch.

e Ignition interlock - offenders are responsible for paying installa-
tion and servicing fees for the device. Other fees include a one-
time enrollment fee of $40, a $20 inspection fee every 60 days,
and a $1 daily program participation fee (Casanova Powell, 2013).

Following the success of the model in South Dakota, the 24/7 So-
briety Program has now been implemented in several other states
including Alaska, North Dakota, Montana, Utah, Washington, and
Wyoming. An incentive grant program was established in the Fixing
America’s Surface Transportation (FAST] Act that allows states that
establish 24/7 programs that meet certain criteria (e.qg., establish-
ing a statewide program) to qualify for funds.

Eligibility criteria. In jurisdictions where the program is available,
placement on the 24/7 Sobriety Program has been a prerequisite
for: condition of bond; post-sentence probation; driver’s license
reinstatement; state corrections and parole services; and family
court. For most states where the program is available, only

repeat DUI offenders are sentenced to 24/7. However, in some
jurisdictions the program was expanded to include some first-time
DUl offenders (these individuals typically opt into the program)

as well as offenders whose crimes were tied to substance abuse
(e.g., domestic violence, assault, etc.). Offenders that refuse to
participate in the program serve a period of incarceration instead.
Some programs will also allow offenders to be approved to
participate in order to obtain a temporary restricted driver license
(e.g., North Dakota).

Program requirements. Sobriety is required for the duration of
program participation. Twice-daily breath testing is required for
each participant, but SCRAM monitoring as well as mobile breath
testing are often available as alternative options, particularly in
rural areas. The use of an ignition interlock device may also be
required for participants in some 24/7 Sobriety Programs although
this varies according to state statute. The sentencing period is
determined by a judge but, on average, offenders are on the SCRAM
device for approximately 140 days.



Obstacles/barriers. For most 24/7 Sobriety Programs, the costs
are largely paid by offenders (see above). A study conducted in 2012
found that programs that utilize transdermal alcohol monitoring
may prove to be too costly for some program participants (McK-
night, 2012) compared to significantly lower costs for other tech-
nologies like the twice-daily testing. In these instances, the cost of
CAM can be a barrier to entry. In addition, this study showed that
there is some concern over low-level drinking events that may be
occurring but cannot be confirmed by vendors, which may warrant
further investigation (McKnight, 2012).

A 2017 study released by the Upper Great Plains Transportation
Institute found that participants who entered the 24/7 Sobriety
Program in North Dakota as a repeat DUI offender were most likely
to recidivate and have a DUI citation following program enrollment
and recommended that these individuals should be targeted with
additional treatment and intervention (Kubas et al., 2017). This
study also suggested that multi-time entrants and repeat DUI
offenders would most benefit from enhanced interventions. Given
that North Dakota’s Impaired Driving Strategic Plan advocates for
the use of ignition interlock devices, this study suggested that a
pilot be conducted to assess the viability of interlocks to be used as
an additional intervention for certain participants

(Kubas et al., 2017).

Effectiveness. 24/7 Sobriety programs have been found to reduce
recidivism among participants. A recent study conducted by the
RAND Corporation found that the South Dakota program reduced
repeat DUl offenses and domestic violence arrests. In fact, par-
ticipation in 24/7 was associated with a 12% reduction in repeat
DUl arrests and a 9% reduction in domestic violence arrests at the
county level (Kilmer, 2013). Researchers were unable to establish a
direct correlation between program participation and reduction in
traffic crashes although there is suggestive evidence that crashes
among males age 18-40 fell as a result of the program (Kilmer,
2013). A more recent study has shown that 24/7 program partici-
pation had a large effect on criminal behavior. Kilmer and Midgette
(2018) estimated that the probability of a 24/7 participant being
re-arrested or having his/her probation revoked 12 months after

being arrested for DUl was 49% lower than that of non-participants.

A study conducted in 2017 by the Upper Great Plains Transportation
Institute found that the 24/7 Sobriety Program in North Dakota has

positive deterrent effects on participants and reduced non-DUI-re-

lated citations upon entering the program (Kubas et al., 2017].
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Measures of success. Compared to non-24/7 participants, arrest
to arrest (next DUI offense] recidivism is substantially lower for
24/7 participants at 1, 2, and 3-year intervals. Even lower rates are
documented for individuals that have 30 and 90 days of consecutive
twice-daily testing on the program. According to Art Mabry, 24/7
Sobriety Program Coordinator, these measures show that the 24/7
Sobriety Program enhances public safety, reduces offender jail
time, improves treatment prospects, and promotes continued em-
ployment. In addition, there is no cost to the taxpayer at the county
level since the program is offender funded.

PRETRIAL RELEASE PROGRAMS

Pretrial release programs are present in all states in the coun-

try. Most pretrial release programs use this service to alleviate

jail overcrowding and system costs. In traditional pretrial release
programs, financial bail and/or bond conditions are typically set by
the judge. If an offender is unable to meet these conditions, he/she
remains in jail (see Pretrial Detention section). If the offender can
meet these conditions, he/she is released on a promise to appear
(PTA) in court. Depending upon state law, state licensing authorities
(e.g., department of motor vehicles (DMV) or its equivalent] may
revoke the license of the DUl offender as part of an administrative
license revocation (ALR] process. In these states, there are varying
requirements for license reinstatement which may require the use
of an ignition interlock, fines, and other conditions. However, these
conditions may be suspended until the defendant is adjudicated
and has been found guilty. Although ALR is not part of the criminal
court proceedings, if imposed, this may create complications for
defendants during the pretrial process as it limits their mobility.

Eligibility criteria. As previously mentioned, a judge decides
whether an individual should be released or detained at the pretrial
phase and this decision is based on several factors (refer to the
bail/bond and pretrial detention sections of this report). These
include the severity of the offense, the defendant’s criminal history,
and possibly the results of a risk assessment. If the defendant is
deemed to not pose a significant threat to public safety (and, in
some instances, can afford bail) he/she is released with specific
conditions to abide by which may include monitoring.



Program requirements. Several states have identified traditional
pretrial release programs as a serious public safety hazard since
the likelihood of offenders driving while their license is suspend-
ed/revoked is high; moreover, there are minimal protections that
safeguard against further DUl incidents/behavior. In an effort to
address these concerns, these states have adopted pretrial release
monitoring programs that frequently require repeat offenders to
participate in some form of monitoring or supervision and possi-
bly treatment while awaiting their court date (e.g., Isanti County,
MN; Joaquin County, CA; and York County, PA). These programs
often incorporate the use of screening and assessment to identify
appropriate pretrial measures for offenders. While it is difficult to
compel defendants to enter into treatment, identifying substance
use disorders and mental health issues at the pretrial stage is im-
portant. At a minimum, defendants can be given the option to enter
into treatment if assessment indicates that it is necessary. In this
case, pretrial agencies refer defendants to treatment providers and
participants can engage in treatment during the pretrial process.
Often this treatment is acknowledged by the court and may count
towards any mandatory treatment requirement in the post-adjudi-
cation phases of the system (i.e., offenders may be given credit for
the time spent in treatment prior to their conviction).

Monitoring is usually conducted through the use of various
technologies including ignition interlocks, continuous alcohol
monitoring, and remote testing [i.e., at-home devices which can
be mobile or stationary) with oversight by a designated monitor-
ing authority. Probation departments are commonly tasked with
supervising defendants who are released pretrial with abstinence
conditions. Some programs have dedicated pretrial officers that
oversee participant compliance (e.g., City and County of Denver).
These programs typically include random ethyl glucuronide (EtG)
and urinalysis (UA] testing and range from offender-pay to state or
jurisdiction-funded models. Examples of best practices in pretrial
release programs can be found in York County, Pennsylvania; San
Joaquin County, California; Isanti County, Minnesota; and the City
and County of Denver (more details about some of these programs
can be found in the Case Studies section of this guide).
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Obstacles/barriers. Significant costs related to some pretrial
release programs including the use of monitoring technologies and
alcohol/drug testing as well as other associated fees can create
barriers for entry into programs for indigent defendants. In pro-
grams where costs are absorbed by the jurisdiction, there is greater
financial burden placed on the city or county. However, it has

been reported that for these jurisdictions, it is far costlier to hold
defendants in pretrial detention than to absorb the costs associated
with supervision upon release (Cote, 2018). Some programs require
screening or risk assessment to inform the conditions of pretrial
release however, few use instruments that are validated specifical-
ly for the impaired driving population. Research has shown that this
could result in inaccurate identification of risk level and failure to
identify certain needs. One unintended consequence of using inade-
quate assessment tools is that it may result in high-risk individuals
being classified as low-risk which could result in limited monitor-
ing requirements for defendants who should be subject to intensive
supervision.

Data collection and the availability of data is frequently cited as a
significant issue for traditional pretrial release programs. Unfor-
tunately, these programs often fail to track offenders and may
not even investigate whether there are priors on each individual's
criminal record. This can lead to an offender receiving multiple
subsequent DUI charges before the current charge is adjudicated.

It is common for DUI offenders to have significant substance abuse
issues regardless of whether they have previous offenses. To iden-
tify the presence of substance use disorders, all defendants should
be subject to mandatory screening and assessment at the pretrial
phase. While it is common for jurisdictions to rely on validated

risk assessments to inform pretrial release decisions, the use of
risk and need assessments to identify criminogenic and treatment
needs is less common. As previously noted, treatment participation
cannot be ordered in most cases until a conviction is secured but it
is beneficial to obtain information about a defendant’s behavioral
health needs as early in the criminal justice process as possible.
This can help guide decision-making and inform release conditions.
Furthermore, individuals with identified substance use or mental
health disorders can, at minimum, be connected to interventions
and treatment programs in the community while they await the
resolution of their cases.



Effectiveness. Several pretrial release programs that incorporate
best practices have shown significant reductions in recidivism and
impaired driving crashes (Vlavianos, 2018). As previously men-
tioned, this includes the pretrial release monitoring programs that
often require repeat offenders to participate in some form of moni-
toring or supervision and facilitate connections to treatment during
the time of their release while awaiting upcoming court dates.
These practices can lead to cost-savings as community supervision
is a more cost-effective option than incarceration. For a discussion
of pretrial release best practices and further details about key
elements to success, refer to the Case Studies section.

Measures of success. The main measures of success for any
pretrial release program are as follows:

e Percentage of defendants who are released who comply
with conditions.

e Percentage of defendants who are released and are not re-ar-
rested for another offense while awaiting the resolution of their
case.

e Percentage of defendants who appear for their next court date.

e Average number of days spent in pretrial detention before a
decision is made regarding release.

e Number of defendants who are successfully released on person-
al recognizance as opposed to cash bail/bond.

e Average reduction in pretrial incarceration costs; potential
cost-savings associated with pretrial release per defendant.

e Percentage of individuals screened/assessed who are referred to
treatment interventions [if results indicate treatment needs).

DWI COURTS?

DWI courts were created to improve repeat DUl offenders’ compli-
ance with substance abuse treatment and other supervisory con-
ditions (Freeman-Wilson & Huddleston, 1999). DWI courts follow
the well-established and evidence-based drug court model which
addresses substance dependence and mental health issues. There
are currently over 700 DWI courts in the United States (including
standalone courts and hybrid courts that have separate drug and
DWI dockets/tracks). The vast majority of DWI courts are post-ad-
judication programs, however some courts accept offenders at the
pretrial phase. One example of this pretrial approach is the DWI
Academy Court that operates in Duluth, Minnesota (to learn more
about this program, refer to the Case Studies section).

Treatment courts are usually funded through federal grants which

come from several different agencies, but the majority of funds are
allocated by the Bureau of Justice Assistance (BJA). Grant funding

for the establishment and ongoing administration of DWI courts
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often comes from state highway safety office grants and federal
highway safety dollars. The National Highway Traffic Safety Ad-
ministration (NHTSA] also provides funding to the National Center
for DWI Courts (NCDC) to conduct foundational trainings for new
court teams and operational tune-up trainings for existing courts to
assist them in implementing best practices and maintaining fidelity
to the 10 Guiding Principles of DWI Courts. Additional funding may
be provided through the individual judicial districts. DWI courts may
also apply for 501 (c]3 or nonprofit status and raise funds through
various channels.

When new DWI courts are established, gaining support for the
program within the community is highly encouraged. It is recom-
mended that DWI courts form advisory committees that include
stakeholders and community representatives not only to educate
the community regarding DWI court practices but also to solicit
their support in the rehabilitative process.

For courts to achieve maximum benefits and successful outcomes,
it is imperative that they adhere to the 70 Guiding Principles. These
principles were established by NCDC and are meant to guide court
teams as they implement their programs and oversee participants.
By maintaining fidelity to these principles, courts ensure that they
are targeting the right population, using best practices, and ensur-
ing that common challenges can be adequately addressed. These
principles include:

1. Target the population

2. Provide a clinical assessment

3. Develop the treatment model

4. Supervise and detect behavior

5. Develop community partnerships
6. Take an active judicial role

7. Provide case management

8. Solve transportation barriers

9. Evaluate the program

10. Ensure sustainability

More details regarding the 10 Guiding Principles for DWI Courts are
available on the NCDC website: https://www.dwicourts.org/wp-con-
tent/uploads/Guiding Principles of DWI Court 0.pdf

3 The term DWI court is used to align with the National Center for DWI Courts as the preferred term; these programs may also be referred to as DUI courts, sober courts,

hybrid courts, treatment courts, etc.



DWI courts that follow best practices are structured in phases.

The number of phases and phase requirements are determined

by individual DWI courts although there are frequently five phases
including acute stabilization, clinical stabilization, pro-social
habilitation, adaptive habilitation, and continuing care. Participants
may advance to the next phase based on their performance and
whether they meet the phase requirements. Upon completion of
the final phase a participant “graduates” from the program. To
apply to graduate, NCDC recommends a minimum of 90 days in
Phase 5 as well as 90 days sobriety, successful completion of all
treatment conditions, compliance with supervision, maintenance of
pro-social activities and a recovery network, adherence to all other
requirements, and the completion of a continuing care plan. Best
practices include a post-graduation program that involves peer-to-
peer support from prior graduates.

Decisions regarding participants are agreed upon by the DWI court
team. This team consists of a number of stakeholders including the
presiding judge, treatment providers, probation officers, prosecutor,
defense attorney, program coordinator, and law enforcement. DWI
courts place emphasis on an individualized approach for each par-
ticipant. The team meets regularly prior to participants’ court ap-
pearances to discuss the individuals on the docket that day. These
discussions include updates on performance regarding phase
requirements, progress in treatment, any violations, or instances of
noncompliance in addition to positive performances and actions of
the participants. Violations and non-compliance are met with sanc-
tions deemed appropriate for the violation. Positive performance
may result in a modest “incentive” (e.g., gift card of a nominal
amount, verbal praise from the judge, etc.) to encourage continued
progress and reinforce pro-social behaviors. DWI court best prac-
tices include regular face-to-face meetings between the judge and
each participant; research indicates that these interactions should
last a minimum of three minutes. This practice promotes offender
accountability and builds judge-participant relationships which can
help motivate individuals to succeed.

Eligibility criteria. DWI courts are specialized treatment courts
that are designed to target high-risk/high need (refer to the Risk
and Needs Assessment portion of this report for an explanation of
these terms) offenders. DWI court participants are usually repeat
impaired drivers with moderate to severe substance use and/

or mental health disorders. Often offenders who have committed
violent offenses (including vehicular manslaughter/homicide) are
excluded from the program, however eligibility criteria varies by
court and jurisdiction. Some states may have statutory provisions
that indicate which offenders are eligible to participate in treat-
ment court programs. Although the DWI court model is typically
structured for high-risk and high need clients, the model can be
modified to focus on other populations For example, the DWI court
in San Joaquin County has two separate tracks - one track focuses
on the traditional target population of high-risk/high need whereas
the other track emphasizes monitoring for high-risk offenders who
do not require significant treatment interventions.
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Program requirements. DWI| court participants are required to
attend ongoing status hearings in court, complete an intensive
regimen of substance abuse treatment along with indicated
adjunctive services (including mental health and other counseling
as needed), and undergo random or continuous testing for
substances including random urinalyses (UAs), ETG testing, and
drug testing (NDCI, 2006). Participants are also commonly required
to use alcohol monitoring technologies including ignition interlocks,
CAM, and mobile/remote breath testing devices. Participants
receive negative sanctions for program infractions and positive
reinforcement/incentives for achievements that steadily increase
in magnitude over successive instances. Failure to successfully
graduate from DWI court typically results in a return to custody

for traditional adjudication. The minimum length of participation
according to the Guiding Principles is 12 months, however programs
that follow best practices typically supervise offenders for 18-24
months. In addition, to follow the best practice recommendation

of three minutes of judge-client contact for each participant it is
recommended that court participation be limited to 100 offenders
at any given time. Programs can be taken to scale using a track/
tiered approach. The number of participants may also be dictated
by risk assessment outcomes and the level of resources available.

Obstacles/barriers. The main barriers for implementing the DWI
court model is lack of education about the program'’s structure and
effectiveness; political issues (e.g., apathy, perceptions]; and, com-
peting interests. Funding can often be a barrier to entry as most
programs are offender pay, although some programs do provide
grant funds to offset costs. In addition, DWI court entry is often
voluntary. Therefore, those who do not agree to participate in these
programs will not receive these services.

Effectiveness. DWI courts that follow the 70 Guiding Principles and
evidence-based practices see a reduction of recidivism (overall
general crime) of 60 percent or more and a savings of $3.19 for
every dollar invested (Cary et al., 2014). Many studies have demon-
strated significant cost-savings, return on investments, decreases
in crashes, and long-term reductions in recidivism. Studies of
Maryland DWI courts found that the programs produce average
net cost-savings of $1,505 per participant and $5,436 per graduate
(Mackin et al., 2009a; 2009b). A multisite evaluation of Minnesota
DWI courts determined that the program produced a 200 percent
return on investment (NPC Research, 2014). The combined savings
of seven DWI courts exceeded $1.4 million over a two-year period.
The important thing to remember is that fidelity to the model (i.e.,
10 Guiding Principles) is imperative if significant reductions in recidi-
vism are to be achieved.

DWI courts that follow best practices have systems in place to
collect data necessary to monitor their program (see Duluth,
Minnesota DWI Court in the Case Studies section). As a result,
research has shown that DWI court participants are 19 times
less likely to offend (Carey, et al., 2008). An evaluation of DWI
courts conducted in Michigan by NPC Research found that



court participants were re-arrested significantly less often than
comparison group offenders who were sentenced to traditional
probation (Carey, et al., 2008). Regarding percent of re-arrests,
significantly more comparison offenders were re-arrested than DWI
court participants. In this example, in a two-year period, traditional
probation offenders in the comparison group were three times
more likely to be re-arrested for any charge and were nineteen
times more likely to be re-arrested for a DWI charge than the

DWI court participants. Outcome findings also showed that the
rates for DWI court graduation and retention ranged from 54-84%
and graduates completed the program within or sooner than the
intended timeframe for their programs.

DWI court retention and completion rates are comparable or
higher than the rates for programs following the drug court model.
For example, a study of nine drug courts in California showed an
average retention rate of 56 percent (Carey et al., 2005). In addition,
this study found that the longer time spent in DWI court programs
predicts success both in completing the program and in reducing
recidivism. Overall, these results demonstrated that the DWI court
is effective in reducing recidivism and reducing substance use
while needing fewer criminal justice system resources to accom-
plish these goals (Carey et al., 2008).

Other evaluations of DWI court programs in Arizona (Maricopa
County), California (Los Angeles County), and Georgia (Athens),
found that graduates had lower recidivism rates than offenders
processed through traditional courts (Marlowe et al., 2009). An
evaluation of three Georgia DWI courts funded by NHTSA reported
that DWI court outcomes yielded a 15 percent recidivism rate
compared to a recidivism rate of 35 percent among DWI offenders
who were processed through a traditional court (Fell et al., 2011). It
is estimated that DWI courts prevented between 47 and 122 repeat
DWI arrests over a four-year period.

A more recent study (Mitchell et al., 2012) found significantly better
outcomes for DWI court participants compared to offenders subject
to traditional probation. The most conservative estimates show that
DWI courts reduce drunk driving and general criminal recidivism
by 12 percent among this high-risk population. The strongest DWI
courts reduce recidivism by as much as 60 percent. The reason for
this disparity is explained by the degree to which the programs im-

plement best practices and maintain fidelity to the guiding principles.
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Measures of success. The DWI court model has been extensively
evaluated. Common measures of success in these courts include:

e Cost-savings (e.g., for every dollar spent on the program, the
amount that the system ultimately saves as a result of reductions
in recidivism, days incarcerated, court costs, etc.)

e Percentage of DWI court participants who are not re-arrested for
a new impaired driving offense.

e Percentage of DWI court participants who are not re-arrested for
any new criminal offense.

e Percentage of DWI court participants who successfully complete
program requirements.

e Percentage of DWI court participants who graduate the program.

OTHER PRETRIAL PROGRAMS

1. Smart Pretrial Demonstration Initiative

The Smart Pretrial Demonstration Initiative was developed by the
Pretrial Justice Institute (PJI) and was a project funded by the
Bureau of Justice Assistance that was active from 2014-2017. This
initiative evaluated the impact of moving to a system that relies
on risk assessment to inform pretrial release decision-making
and demonstrated that risk management strategies can improve
pretrial outcomes. Smart Pretrial Initiative is an effort designed
to use data-driven, evidence-based approaches to achieve cost-
savings and public safety at all phases of the criminal justice
system. The initiative includes three goals known as the "3 M’s of
Smart Pretrial” which include:

e Maximize court appearance
e Maximize public safety
e Maximize liberty

Three sites were chosen as case study sites to pilot this initiative
including the City and County of Denver, Colorado; Yakima
County, Washington; and the State of Delaware (PJI, 2018). Key
stakeholders were convened in each jurisdiction to ensure

that improvements would be made to the pretrial systems

in a collaborative manner. These stakeholders included (but

were not limited to): chief judges, district attorneys/elected
prosecutors, public defenders, leadership from the defense

bar, jail administrators, county sheriffs, police chiefs, other law
enforcement executives, directors of pretrial services, chief
probation officers, community corrections officials, elected county
officials/county executives, etc. Various best practices were
implemented across each pilot site; the findings from Denver’s pilot
are detailed below as an example of the success of this initiative.



CITY AND COUNTY OF DENVER

Stakeholders in Denver sought to eliminate gaps in their pretrial
system, increase release rates, and maintain public safety. Denver
was also one of the first Colorado jurisdictions to implement Col-
orado’s statewide actuarial pretrial assessment tool in 2012. Best
practices that were implemented include (PJI, 2017):

e Use of a Pretrial Cost-Benefit Analysis Tool - Denver was the
first Smart Pretrial jurisdiction to utilize a free, comprehensive
web-based tool to inform policy and practice and to collect the
information necessary to determine the most advantageous poli-
cy decisions. Use of this tool increased the number of defendants
released by 10 percent in 2016 (PJI, 2017).

e Retire the bond schedule - the felony money bond schedule was
eliminated which allowed individuals to be assessed and have
conditions set by a judge prior to their release.

e Ensure a prosecutor is present at the first hearing - an expe-
rienced prosecutor began to participate in these hearings and
joined the public defender in providing the judge with information
to help with decision-making regarding pretrial detention and
release decisions; now 100 percent of first appearance hearings
are staffed by prosecutors and defense counsel.

e Prioritize release on personal recognizance - the number of indi-
viduals charged with felonies who were released on personal re-
cognizance increased from 5 percent to 47 percent between 2012
and 2017; despite these increases, public safety was maintained.

e (Calibrate community supervision according to perceived need
- the intensity of supervision was adjusted based on the individ-
ual’s likelihood of pretrial success (i.e., those who were deemed
more likely to succeed had their level of supervision adjusted
and those who were less likely to succeed had more resources
dedicated to their supervision).

e Improve system-wide communication and training - there was
increased effort to supply practitioners involved with the case
with reports detailing the individual's behavior while under
pretrial release; new training materials were also produced to
orient new staff members.

e Take steps to institutionalize new practices/policies - adminis-
trative orders were issued to assist in the adoption of these new
practices and a statewide committee was established to develop
future recommendations.

Effectiveness/measures of success. As a result of Denver’s
Smart Pretrial innovations, the percentage of defendants who
were released pretrial rose from 54 percent in 2014 to 64 percent
in 2016. The cost-benefit analysis of Denver’s four new practices
showed that, factoring in the costs of additional failures to appear
and arrests for new criminal activity expected through the release
of additional persons, Denver achieved a net savings of two million
dollars a year (PJI, 2017).
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Implementation of this program in Yakima County, WA reported that
these strategies yielded a 38 percent increase in pretrial release
with no changes to public safety rates, substantial reductions in
racial disparities, and much shorter detention times (PJI, 2017).

In Yakima County, the pretrial release rate increased 20 percent
with court appearance and arrests rates remaining the same.
Yakima County was also able to reduce racial and ethnic disparities
without increasing public safety risk. The release rate for Latino/
Hispanic offenders increased by 26 percent and for those identified
as Other (Native American, Black, Asian and Pacific-Islander)
releases increased by 24 percent. Delaware was able to strengthen
legislative initiatives regarding pretrial programs and formed a
legal review committee inclusive of key stakeholders to inform
future legislative decisions.

Outcomes as a result of the Smart Pretrial Demonstration Initiative
implementation included more knowledgeable decision-makers
ranging from local police chiefs to the state supreme court chief
justice. The initiative also led to proposed changes to the law and
court practices, including the previously mentioned new legislative
initiatives and newly adopted best practices for all three sites.

Since the demonstration initiative ended, a new generation of the
project has emerged. PJI is now working on Smarter Pretrial for
Local Reform which is described as a “pathway developed to sup-
port local stakeholders to change pretrial operations in counties,
cities, towns, and parishes. It creates a learning environment that
guides participants through a structured process that identifies
areas for improvement, creates a plan of action, and helps jurisdic-
tions to implement the plan, with an emphasis on creating lasting
change” (PJI, 2019).

2. Milwaukee County Intensive Supervision Program (ISP)

A pretrial, intensive supervision program (ISP) implemented in
Milwaukee County, Wisconsin, engages repeat impaired drivers

in treatment shortly after arrest and provides ongoing monitoring
supervision throughout the pretrial period. Participation in the pro-
gram does not lead to the dismissal or expungement of the charges
as a conviction will remain on the individual's record but it does
lead to a reduction in sanctions. In a program evaluation report
released in 1996 (Jones et al.), results showed that participants in
the ISP had substantially lower one-year recidivism rates (5.9 per-
cent] than the comparison group (12.5 percent) that received other
sanctions, including jail sentences mandated for repeat offenders.
In 2005, continuous alcohol monitoring was implemented as part
of the Milwaukee County Intoxicated Driver Intervention Program
(IDIP). This program reported that crashes declined by more than
20 percent and alcohol-related injuries and fatalities reduced by
over 30 percent in the two years following the program’s inception.
These services have since been expanded to other counties, pri-
marily in southeastern Wisconsin (Tison et al., 2015).



Case Studies

Five jurisdictions were selected as case studies for the purposes of
this guide. These jurisdictions were selected based on the identifi-

cation of key components within their programs that adhere to best
practices. These programs include:

e DUII Diversion Program in Oregon

e Pretrial Release Program in Isanti County, Minnesota

e Target 25 Pretrial Release Program in York County, Pennsylvania
e California DWI Court, San Joaquin County, California

e DWI Court in Duluth, Minnesota

OREGON’S DRIVING UNDER THE INFLUENCE OF INTOXICANTS
(DUII) DIVERSION PROGRAM

The Oregon DUII Diversion Program allows eligible offenders the
opportunity to participate in an alcohol and drug evaluation and
education and rehabilitation program in lieu of being convicted of
DUII. According to Troy Costales, Administrator of the Transpor-
tation and Employee Safety Division at the Oregon Department of
Transportation (ODOT), “over the last few years there have been sig-
nificant updates to the process of the DUII Diversion Program. These
additions have added teeth to the process and seriousness to the fact
that offenders are going the diversion path.” Recent updates to the
program have focused on interlock requirements that include:

e Establishing a minimum number of months that participants
must have an ignition interlock device installed;

e Requiring that removal of the interlock is based on offender
compliance; and

e Establishing that ignition interlock circumvention codes to
restart the vehicle are allowed on a one-time basis (previously
these codes were provided more than once).
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1. Oregon Driving under the Influence of Intoxicants (DUII) Law

In the state of Oregon, impaired driving laws or Driving Under the
Influence of Intoxicants (DUII) is defined as (a) person who has
0.08 percent or more by weight of alcohol in the blood as shown

by chemical analysis of the breath or blood; (b) is under the
influence of intoxicating liquor, cannabis, a controlled substance,
or an inhalant; or (c] is under the influence of any combination of
intoxicating liquor, cannabis, a controlled substance, or an inhalant.
Every year in Oregon, approximately 25,000 people are arrested for
DUII. Forty percent of all traffic deaths are a direct result of people
driving under the influence of alcohol or some other intoxicating
substance. Approximately half of the individuals arrested for a DUII
in Oregon enter the DUII Diversion Program. However, the number
of diversion agreements has decreased from 10,993 in 1998 to
8,632 in 2013 (ODOT, 2016). The Oregon DUII process includes

an administrative implied consent (IC) process as well as a court
process. Each of these processes are outlined in the figure below.

The passage of recreational cannabis laws in recent years has

led to concerns about the potential risk of a larger number of
individuals operating motor vehicles while impaired by drugs and/
or alcohol. Oregon Governor Kate Brown signed a bill declaring
cannabis sales legal to recreational users from dispensaries
starting on October 1, 2015. As a result, greater attention has been
devoted to the issue of drug-impaired driving and modifications
were made to the state’s DUII statute.
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Figure: Oregon DUII Flow Chart

OREGON DUl FLOW CHART
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ADMINISTRATIVE IMPLIED CONSENT PROCESS

Once anindividual is arrested for a misdemeanor DUII charge, the
implied consent (IC) process commences. Under Oregon’s Implied
Consent Law, a driver’s license may be suspended if the individual
refuses to submit to a breath, blood, or urine test or if a chemical
test indicates that the individual had a BAC level of 0.08 or higher;
any detectable amount of alcohol if the individual is under age 21;
or 0.04 or greater if operating a commercial motor vehicle. The DUII
arrest is recorded by the DMV within 10 days. The individual is then
subject to an administrative suspension period dependent upon

the level of the offense and number of priors on his/her record

(see Table 1). The suspension period begins 30 days after the date
of arrest. For the purposes of determining suspension periods,
impaired driving convictions in another state count as a previous
offense. In addition, an Oregon resident convicted of DUIl in another
state is subject to the Driver’s License Sanctions in Oregon, even

if the offense occurred elsewhere. There are approximately 3,500
breath or blood alcohol test refusals annually. Approximately
16,500 people fail breath or blood alcohol tests yearly.



In some instances, offenders may be eligible for a hardship permit
which affords them driving privileges. If eligible at the time of
arrest, an officer may issue the offender a 30-day temporary permit
which is valid until the IC suspension begins. A hardship license
allows the offender to drive during the implied consent suspension
after the hard suspension period is over. The hard suspension peri-
od is determined by level of offense (Table 1). Approximately 1,500
hardship permits are issued annually for IC suspensions and 700
for DUII suspensions resulting from a conviction.

An offender may request a DMV hearing within 10 days of arrest

to dispute the DUII charges. The Office of Administrative Hearings
coordinates and schedules a hearing with the offender, an adminis-
trative law judge, and the arresting law enforcement officer. Hear-
ing outcomes vary based on individual cases and circumstances.

COURT PROCESS

When an individual is arrested for impaired driving in Oregon, a
DUII case is electronically filed in court. All state courts in 36 coun-
ties are equipped with electronic reporting. There are four plea
options available to DUIl defendants:

1. Not Guilty - the court sets an Early Resolution Conference
(ERC), which is a settlement conference. If the case does not
settle at the ERC, the court schedules the case for trial. At
trial, the state must prove guilt beyond a reasonable doubt.
Ajury, or a judge if a jury is waived in writing, determines
whether to convict or dismiss the charge.

2. Guilty without entering diversion - defendant enters a guilty
plea which results in a DUII conviction. Sentencing includes
the minimum penalties for DUII and license suspension.

w

. No Contest without entering diversion - defendant pleads
no contest to the charges which results in a DUII conviction if
the district attorney can give the judge sufficient evidence to
establish guilt. Sentencing includes the minimum penalties
for DUIl and license suspension.
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4. Guilty or No Contest and enter diversion - an offender must be
eligible (see DUII eligibility below) to participate in the program
to gain entry. An offender must file a Defendant’s Declaration of
Eligibility (see Appendix C Oregon DUII Diversion Program Decla-
ration of Eligibility) and a Petitioner’s Diversion Agreement (see
Appendix D Oregon DUII Participant Diversion Petition) and plead
quilty or no contest to the DUII charge. The court holds the
plea during the term of diversion. If an offender completes the
diversion program within the time allowed, the offender must
file a motion to dismiss the DUIl charge. If the offender violates
the agreement, the court may terminate diversion, enter the

plea, and sentence the offender without a trial.

If a defendant is not eligible for DUII diversion, then he/she must
enter either a guilty plea or a no contest plea which leads to a
conviction and sentence imposed by a judge or proceed to trial to
challenge the state’s case. If the offender is found guilty then he/
she is sentenced by the court and probation conditions are imposed
(Table 1). Upon conviction, the DMV is notified, and the conviction

is entered into the driver license record. The DUII conviction will
remain on the record indefinitely but will only be used for purposes
of conviction and sentencing for 15 years.

Once convicted, an offender receives an assessment by Alcohol and
Drug Evaluation and Screening Specialists (ADES) and is referred
to either alcohol education or treatment depending on the out-
come of the assessment. ADES use the Texas Christian University
screening tool in addition to documents from the court to make
referrals to treatment or education. During this period, offenders
are monitored by probation. Offenders are required to install an
ignition interlock if they apply for a hardship license during their
IC suspension period and at the end of the suspension period as a
result of the conviction. If the offender is found not guilty then the
charges are dropped.
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TABLE 1

Oregon Penalties and Sanctions for DUII Offenses (2019)
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1ST OFFENSE $386 filing fees Failure-90 days (30-day $10,000 fine if minor
MISDEMEANOR Min $2000 fine BAC 0.15+ hard su.sp.ension with present
1 Year Agreement Term hardship licensel $650 fine for refusal
Victim Impact Panel 0.15+ interlock required as
condition of diversion
Alcohol/drug education followed by educa- Refusal-1 year
tion or treatment
2ND OFFENSE $1000 fine Failure-1 year (90-day $10,000 fine if minor
UL L] Min $2000 fine BAC 0.15+ :arj Sh”_SI]De”S‘O” with present
MISDEMEANOR ardship .
2 days jail or 80 hours community service $650 fine refusal
Probation interlock for 1 year
o o from end date of
Victim Impact Panel Refusal-3 years ["f with- suspension
. in 5 years of previous
Alc-ohol/drug evaluation followed by edu- offense SR22 required for 3
cation or treatment years from end of
Vehicle impounded up to 1yr. suspension
Judicial-1 year Enhanced insurance
coverage required
3RD OFFENSE $1500 fine Failure-1 year $10,000 fine if minor
MISDEMEANOR :
2 days jail or 80 hours community service o $650 fine refusal
Refusal-3 years (if with- .
Probation - ¢ . interlock for 1 year
- in5years o prevw.us- from end date of
Victim Impact Panel offense, no hardship if suspension
) breath refusal)
Alc?hol/drug evaluation followed by edu- SR22 required for
cation or treatment 3 years from end date
S f .
Vehicle impounded up to 1yr. Judicial-3 years of suspension
Enhanced vehicle
insurance required
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3RD CONVICTION * $2000 fine

WITHIN 10 e 90 days in jail

$10,000 fine if minor
present

Failure-1 year o

Refusal-3 years (if with-

minimum
(WITHIN 10 YEARS)
e Probation

e Victim Impact Panel

cation or treatment

e Vehicle impounded up to 1yr.

e Alcohol/drug evaluation followed by edu-

YEARS . -
RO e Probation in 5 years of previous $650 fine refusal
e Victim Impact Panel offense
¢ Alcohol/drug evaluation followed by edu-
ti treat t
cationorfreatmen Judicial-Permanent
e Vehicle impounded up to 1yr. Revocation
4TH OR e $125,000 fine Failure-1 year e $10,000 fine if minor
SUBSEQUENT e U il o present
p to 5 years jail; 90 days mandatory _ _
CONVICTION Refusal-3 years (if with

in 5 years of previous * $650 fine refusal

offense

Judicial-Permanent
Revocation

2. Program Overview

The DUII diversion program is governed by Oregon Revised Statute
(ORS) and is uniform throughout the state. Individual county
evaluators and treatment providers must follow State of Oregon
guidelines. Although most diversion programs throughout the
U.S. do not require an offender to plea prior to acceptance into the
program, the Oregon DUII diversion program includes a county-
based legal agreement with the court whereby the offender must

enter a “guilty” or “no contest” plea prior to entry into the program.

Most DUI diversion programs enable a DUl case to be expunged
from the record if all the terms of the diversion agreement are
satisfied. For the Oregon DUII Diversion Program, the arrest is
“dismissed with prejudice” and a record of the diversion remains
on the offender’s permanent record. This prevents offenders from
being eligible for the program more than once.

3. Participant Eligibility

An offender is eligible for diversion under the following conditions:

e No prior diversion or DUII conviction within the past 15 years.

e DUIl offense did not involve a crash where someone other than
the driver was injured or killed.

¢ Meets all requirements described in the “Defendant’s
Declaration of Eligibility” (see Appendix C Oregon DUII Diversion
Program Declaration of Eligibility).

e Offender appears in court on the date scheduled for first appearance.
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Offender pleads guilty or no contest to DUII at arraignment.

Offender files the diversion petition within 30 days of the first ap-
pearance date (see Appendix D Oregon DUII Participant Diversion
Petition).

In addition to meeting the aforementioned eligibility criteria, to
be able to participate in the DUII Diversion Program, an offender
must waive certain rights including:

Right to jury trial.

Right to see, hear, and question all witnesses who testify against
the defendant at trial.

Right to remain silent.

Right to subpoena witnesses and evidence in defendant’s favor.
Right to have a lawyer's assistance at trial.

Right to testify at trial.

If the defendant does not testify at trial, the right to have the jury
told they cannot hold that decision against defendant.

Right to require the state to prove guilt beyond a reasonable
doubt.

Right to appeal unless defendant can make a colorable
claim of error.

Right to raise defenses or challenge evidence.



4. DUII Diversion Program Requirements

DUIl diversion participants are expected to comply with all program
requirements. While in diversion, participants must:

e Make payments to the court, which includes a filing fee,
surcharge, unitary assessment fee, and a Diversion Program
Administration Assessment.

e Complete a screening interview and payment directly to the per-
son that performs the diagnostic assessment. The court provides
the name and address of a qualified evaluator in the county to the
offender.

e Contact the evaluator within five days and complete the screen-
ing interview/diagnostic assessment. The evaluator refers the
participant to a treatment or education program most appropri-
ate for their identified needs.

e Complete treatment recommended by the evaluator. If the
offender cannot afford to pay for treatment, the offender may be
eligible for a waiver of some or all the treatment costs.

e Attend a victim-impact panel program or comparable program.

e Abstain from using alcohol or drugs with the exception of reli-
gious sacramental wine.

e Always keep the court advised of their mailing address.

e Sign releases of information which allow the court and the dis-
trict attorney’s office to access diagnostic assessment and
treatment reports.

e |nstall an ignition interlock device on any vehicle driven during
the diversion period (unless the participant qualifies for an
exception for an employer-owned vehicle or due to a medical
condition). This period may be shortened to as little as six
months under some conditions.

e Obtain an SR-22 insurance certificate for three years in addition
to the interlock requirement.

28

RESPONSIBILITY.ORG

5. Program Process

At arraignment, DUII defendants are informed about the diversion
program by the court. There are several incentives for individuals
to enter into a diversion agreement including considerably lower
court costs and minimal sanctions compared to those imposed on
individuals convicted at trial (i.e., the filing fee for participation in
diversion is less than a fine for conviction and there is no license
suspension period, required jail time, or required community
service for participation in the diversion program). Defendants are
given 30 days to file a diversion petition. Once filed, the court has
the discretion to approve or deny the diversion petition; if approved,
individuals enter into diversion and are subject to program require-
ments (see Figure 2).

The participant must fulfill the administrative implied consent
suspension before he/she is eligible to install an ignition interlock.
Interlock compliance is monitored by an authority appointed by the
court. If the participant violates the diversion agreement for any
reason, including interlock requirements, the court terminates the
diversion agreement, the participant does not receive a trial, and

a conviction of DUIl is entered on his/her record. The participant

is then subject to first offense criminal penalties and suspensions
(see Table 1).

Each participant must complete an assessment conducted by

the ADES specialist who then refers the participant to education
and/or treatment as appropriate. Interlock vendors report device
installations, removals, and circumvention/tamper attempts to
ADES. The court receives monthly progress reports from the ADES.
Upon completion of the referred treatment program, a participant
receives a DUIl treatment completion certificate which is a required
component of the diversion agreement. Once all requirements

of diversion are completed, the DUII conviction is dismissed. The
arrest is maintained on the driver record, but it is not noted as a
conviction. The participant’s license is reinstated if all DMV suspen-
sion requirement terms have been met upon payment of a license
reinstatement fee.
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Figure 2: DUII Diversion Program Process
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If the participant does not comply with diversion conditions includ- DUII. Once a participant is convicted, the court sends notice of the
ing interlock violations, the court conducts a “show cause” hearing conviction to the DMV and the participant is sentenced and subject
to determine whether the offender will be allowed to continue to conditions of probation. A license suspension is then recorded
in the diversion program. If the court terminates the diversion on the driver record. The offender may then apply for a hardship
agreement, the offender does not receive a trial and is convicted of license with an interlock.
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6. Current Challenges

The Oregon Governor’s Advisory Committee on DUIl and the
Transportation Safety Division of ODOT have identified the following
challenges related to the DUII Diversion Program process. Practi-
tioners and policymakers are currently working to identify solutions
to address these issues and barriers.

Identification of DUII offenders. As with the rest of the country,
there has been a decline in the number of impaired driving arrests
in Oregon. This is most likely due to the decline in law enforcement
staffing and dedicated traffic teams within the state. In 1987,

when Oregon’s first IID law went into effect, there were 39,000

+ recorded DUII arrests annually. In 2017, less than 17,000 DUII
arrests occurred. In addition, current vehicles are equipped with
safety features that may affect indicators of impairment that law
enforcement observe and use to establish reasonable suspicion to
justify a traffic stop. According to Troy Costales, “a vehicle may not
indicate that it is being driven by an impaired driver as it did in the past
prior to current technology vehicle enhancements. For example, in
vehicles with this technology, weaving and lane departures are often
corrected by the vehicle, not the driver. Those who are driving impaired
and creating a public risk are not going to be as easily detectable. As a
result, law enforcement criteria to identify potentially impaired

drivers will change.”

The legalization of cannabis in Oregon has created further com-
plications regarding legal limits, identifying impairment, and
increased access to an intoxicating substance (ODOT, 2016). The
Transportation Safety Division of ODOT identified that methods

of collecting, sharing, and analyzing data between public entities
needs improvement. Preliminary data collected by the Oregon State
Police showed a significant increase (163 percent) of cannabis-re-
lated DUIIs in the six months following legalization. There was also
a 111 percent increase in polysubstance DUIIs during this time

where cannabis was identified as a contributing factor (0DOT, 2016).

Oregon does not track DUII crimes by impairing substance
categories unless related to a diversion or conviction which
makes it difficult to determine the magnitude and characteristics
of the impaired driving problem, identify trends, and implement
targeted countermeasures. There is no historical data regarding
cannabis impairment while driving to inform the development of
policy or implementation of strategies. Cannabis impairment in
Oregon is currently established by proving that the driver has the
drug in his/her body at the time of driving through blood or urine
testing combined with officer observations of impairment based
on performance of the standardized field sobriety tests (SFSTs)
and a Drug Recognition Expert (DRE] evaluation and subsequent
opinion (0ODOT, 2016). There have been several changes in recent
years regarding how recreational and medical use of cannabis fits
into the Oregon DUII Diversion Program. Currently, eligibility for
diversion enrollment for drug-impaired drivers is determined by
the court on a case-by-case basis.
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Data issues. Data issues commonly occur within diversion pro-
grams. In Oregon, interlock orders as a result of a conviction are
easily tracked through the DMV however, the Oregon DUII Diversion
Program does not have the ability to track interlock compliance
statewide since there is no centralized data repository for the
diversion program. Oregon is currently taking steps to increase
data accessibility. The Oregon Judicial Information Network (0JIN)
was recently updated. OJIN establishes the ability to track several
different offenses including DUII. State level and delegated courts
have been transitioning to the OJIN system recently, but full inte-
gration of this system statewide has not been implemented. As a
result of varying levels of data availability and data-sharing, ADES
may not obtain all the information for their participants regarding
offenses other than the DUII.

Ignition interlocks. The court has the discretion to either require or
waive an interlock requirement if the impaired driving offense does
not involve alcohol. The Governor’s Advisory Committee on DUII
recommended that the interlock requirement should be based on
the ADES evaluation and whether alcohol is part of the participant’s
abuse file, and not solely on whether the initial stop and arrest
involved alcohol. Also, currently the interlock threshold is .00 BrAC
for diversion participants. The interlock industry has established
that any reading below a .02 cannot be considered accurate. Legis-
lation to change this threshold will be proposed.

7. Key Program Components for Success

There are several components of the Oregon DUII Diversion Pro-
gram that follow best practices and contribute to a strong program
framework that enhances public safety. ODOT, the Governor’'s
Advisory Committee on DUIl, MADD, Oregon Transportation Safety
Committee, DUIl Multi-Disciplinary Training Task Force, and many
partners within treatment, prevention education, law enforcement,
victim advocates and prosecution are consistently monitoring im-
paired driving programs and identifying ways to improve them. The
key components that have led to the success of the Oregon DUII
Diversion program include:

e The Oregon DUII Diversion Program is governed by Oregon
Revised Statute which ensures uniformity throughout the state
unlike most diversion programs that vary by county.

e Individual county evaluators and treatment providers must follow
State of Oregon guidelines. Since most diversion programs vary
by jurisdiction, evaluator and treatment criteria may differ which
could lead to lax practices or poor quality services.

e The offender must enter a “guilty” or “no contest” plea prior to
program entry.

e An evaluation is conducted by ADES to determine appropriate
level of education and/or treatment for the participant.

¢ Alcohol education and/or treatment is required based on the
outcome of the ADES evaluation.



e The DUIl arrest is “dismissed with prejudice” and a record of
the diversion remains on the offender’s permanent record. This
prevents offenders from being eligible for the program more
than once.

e The DMV has changed the driver record retention period where
the DMV no longer purges records after a certain time period.
This allows for more accurate identification of prior offenses.

e The participant must install an ignition interlock in their vehicle
as a condition of diversion. Program exit is compliance-based
which ensures that participants have to demonstrate sustained
behavior change as it relates to drinking and driving.

e Participants are closely monitored by probation throughout the
program including regular random chemical tests to
confirm sobriety.

e The Oregon DUII Diversion Program term is at least one year with
the possibility for extension based on need.

In addition to reducing the number of DUII offenders that will be re-
leased without any monitoring or supervision prior to adjudication,
the Oregon DUII Diversion Program has shown that as a result of
participation in the program, eighty to ninety percent of the people
stopped for DUII have a documentable substance abuse disorder
that will be discovered in their assessment if re-arrested.

PRETRIAL RELEASE PROGRAM IN ISANTI COUNTY, MN

In February of 1993, Judge James Dehn, a presiding Judge in

Isanti County, Minnesota, was the first judge in the country to

order Remote Electronic Alcohol Monitoring (REAM] for repeat DWI
offenders during the pretrial period. Historically, during this time,
repeat DWI offenders were only required to post a set bail amount
and were released back into the community without any restrictions
or supervision while awaiting their scheduled court date. Due to the
backlog of cases in misdemeanor courts, it was common for court
dates to be scheduled several months to a year after the defendant
posted bail. Judge Dehn recognized that this process was flawed,
and changes were needed: “We knew based on recidivism data that
these offenders continue to drink and drive and commit more DWI/
offenses while awaiting trial. Electronic home monitoring afforded
offenders a no-cost alternative to bail.”

The impetus for the creation of the pretrial electronic home
monitoring program was inspired by a case involving a habitual
repeat offender who appeared before Judge Dehn. This offender
posted bail for his first DWI and accrued an additional three DWIs
while awaiting his court appearance for the initial impaired driving
charge. Prior to the establishment of $12,000 maximum bail in
non-felony cases established in 1987 (Minnesota Statute Section
629.471 Sub 2), judges in Minnesota had the ability to impose
unlimited bail. At this offender’s 4 DWI bail appearance, Judge
Dehn assigned bail at $50,000 because, as he stated, “we knew this
offender was a clear threat to public safety.” At the suggestion of the
offender’s defense attorney, Judge Dehn allowed him to submit
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to multiple daily chemical tests from home to allow the offender

to maintain his employment. As a result, the offender remained
abstinent throughout the pretrial period, successfully completed
treatment, and never committed another impaired driving offense.
This case provided the mechanism that led to the implementation of
electronic home monitoring for qualifying offenders during

the pretrial period.

1. Minnesota Driving While Intoxicated Law

As of June 2016, of all Minnesota residents, 619,319 have a DWI

on record. In addition, one in nine persons in Minnesota, including
those with licenses revoked and cancelled, have a DWI. One in 21
residents (260,538) have two or more impaired driving arrests, and
one in 45 (121,328) have three or more arrests.

Similar to all states except Utah, the legal alcohol limit for drivers
in Minnesota is 0.08. It is always illegal to drive with an alco-
hol-concentration level of 0.08 or above; however, motorists can
be arrested with a BAC below 0.08 if they demonstrate impaired
driving behavior. If a motorist’s alcohol-concentration is at 0.08 or
higher, it is a criminal offense that can be classified as a misde-
meanor or felony depending on the facts of the case and the indi-
vidual's driving record. It is also a violation of civil law that triggers
automatic driver license revocation for up to one year.

Minnesota’s DWI law stipulates that it is a crime to:

¢ Drive, operate, or be in physical control of any motor vehicle
anywhere in the state while:

o under the influence of alcohol, a controlled substance, or
an intoxicating substance (when the person knows, or has
reason to know, that the substance has the capacity to
cause impairment], or any combination of these;

o having a blood alcohol concentration (BAC) of .08 or more
at the time or within two hours of driving;

o having any amount or the metabolites of a schedule | or Il
controlled substance, other than cannabis, in the body; or

o if the vehicle is a commercial motor vehicle, having a BAC
of .04 or more at the time or within two hours of driving;

e refuse to submit to a chemical test of the person’s blood,
breath, or urine under Minnesota Statutes, section 169A.52; or

e refuse to submit to a chemical test of the person’s blood
or urine pursuant to a warrant under Minnesota Statutes,
section 169A.51.

The consequences for driving impaired varies for each DWI
offender, but a typical penalty for a first-time offender is potential
jail time and loss of license for a minimum of 30 days up to a
maximum of one year. Costs can be as high as $20,000 when
factoring court costs, legal fees, fines, monitoring, and increased
insurance premiums.



Other important aspects of Minnesota’s DWI statutes include
penalty enhancements:

e First-time DWI offenders arrested at twice the legal limit and
above (0.16 BAC) and second-time DWI offenders will be required
to install an ignition interlock or lose driving privileges ranging
from one to two years depending on offense level.

e DWI offenders with three or more offenses in a 10-year period
will be required to install an ignition interlock for a period of
three to six years, or they will never regain driving privileges.

e Offenders eligible to install an ignition interlock will regain full or
limited driving privileges immediately after the offense, ensuring
they are driving with a valid license and not a threat on
the roadway.

e The blood alcohol-concentration level when enhanced adminis-
trative sanctions are applied is lowered from 0.20 percent to 0.16.
The average BAC level in DWI cases in Minnesota is 0.15.

Implied Consent Law. A person who drives, operates, or is in
control of any type of motor vehicle anywhere in the state consents
to a chemical test of breath, blood, or urine for the purpose of
determining the presence of alcohol or controlled or intoxicating
substances in the person’s body.

Before an officer can request a breath test or obtain a warrant for a
blood or urine test, the officer must have probable cause to believe
that a person has been driving while intoxicated. If a suspect refus-
es to cooperate, cannot cooperate because of injury or the level of
intoxication, or these screening tests establish probable cause to
believe that a person was driving while intoxicated, the officer may
arrest the person and either demand a more rigorous evidentiary
test of the person’s breath or seek a warrant to obtain a sample of
the person’s blood or urine. Before administering the breath test,
the officer must read the implied consent advisory statement to the
suspect explaining that testing is mandatory, test refusal is a crime,
and the person has the right to consult an attorney before taking
the test. Before administering a blood or urine test, an officer must
obtain a warrant approved by a judge and explain that test refusal is
a crime. The officer can require a person to provide a blood or urine
sample if there is probable cause of a criminal vehicular operation
(CVO) violation. If the person is unconscious, the chemical test may
be administered pursuant to a valid warrant.
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The officer chooses whether the test will be of the person’s breath,
blood, or urine. A person who refuses a blood test must be offered
a urine test, and a person who refuses a urine test must be offered
a blood test. If blood and urine tests are analyzed by the Bureau of
Criminal Apprehension (BCAJ, the laboratory may certify chemical
test results directly to the Department of Public Safety (DPS).

2. Administrative Sanctions

The law provides for three administrative sanctions, which can com-
mence immediately upon arrest - driver’s license revocation, vehicle
plate impoundment, and vehicle forfeiture (see Table 2). Adminis-
trative sanctions are intended to be an immediate consequence for
driving impaired. While the imposition of criminal penalties can take
several months or longer, administrative sanctions can be applied
proximal to the traffic stop. Administrative sanctions are civil in na-
ture and any related court proceedings are generally held separate
from the criminal trial.

Upon arrest, if a person refuses or fails a chemical test for intoxi-
cation, the law enforcement officer reports the refusal or result to
the commissioner of public safety and the commissioner revokes
the person’s license. First-time offenders arrested with a BAC of
0.16 and above are required to install an ignition interlock for one
year. Offenders with three or more offenses are required to install
an interlock for three to six years, or they will never regain driving
privileges. Repeat DWI offenders, as well as first-time offenders
arrested with a BAC of 0.16 and above, must install an interlock

in order to regain legal driving privileges, or face at least one year
without a driver’s license.

LICENSE REVOCATION

A person’s driver’s license can be withdrawn immediately following
any test failure or refusal. The person is given a seven-day tempo-
rary license to drive before the withdrawal becomes effective. The
period of license withdrawal is based on the current offense and
number of prior impaired incidents.
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TABLE 2

Minnesota DWI Offense License Withdrawal Terms

IMPAIRED DRIVING INCIDENTS (UPDATED JUNE 2018)

2ND IN 10 YEARS OR 3RD IN 10 YEARS OR 4THIN 5TH + ON
3RD ON RECORD 4TH ON RECORD 10 YEARS RECORD
DWI REVOCATION CANCELLED AND DENIED
90 days*/180 days
BAC UNDER .16 if under 21 1 year 3years 4 years 6 years
BAC .16 OR OVER 1 year 2 years 3years 4 years 6 years
TEST REFUSAL 1 year* 2 years 3years 4 years 6 years

*The revocation period may be reduced upon a conviction Minn Stat. 169A.54.
(https://www.revisor.mn.gov/statutes/?id=169A.54)

TABLE 3

Criminal Vehicular Operation Involving Alcohol
License Withdrawal Terms

IMPAIRED DRIVING INCIDENTS (UPDATED JUNE 2018)

CRIMINAL VEHICULAR OPERATION INVOLVING 2ND IN 3RD IN 10 YEARS OR
ALCOHOL 10 YEARS 4TH+ ON RECORD

BODILY HARM OR
SUBSTANTIAL BODILY HARM 2 years 4 years 6 years

GREAT BODILY HARM OR DEATH 6 years 8 years 10 years

Offenders may appeal the administrative license revocation, either administratively to DPS
and/or judicially through the court. A revocation following a failed or refused breath test
follows the guidelines in Minnesota Statutes, section 169A.53. A revocation following a
failed or refused blood or urine test follows the guidelines in Minnesota Statutes, section

171.177. Certain offenders have the option of regaining driving privileges sooner if they
apply for a limited license or enroll in the ignition interlock device program.
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RESTRICTED LICENSE

Limited Licenses/Work Permit (Cancelled-IPS drivers only)
Those revoked or cancelled offenders may be eligible for a limited
or restricted license during the revocation or cancellation peri-

od. A limited license is a paper license that is issued to a person
while their driving privileges are withdrawn. Limited licenses allow
driving to work, school and abstinence-based support programs. In
addition, a program participant may also drive to and from a service
center for ignition interlock servicing and calibration. If the partici-
pant’s license has been cancelled and denied, the participant must
be on a limited license for a minimum of one year with no program
violations before receiving a restricted license on ignition interlock.
A limited license can only be used 6 days a week and no more than
60 hours. A restricted license allows a person to drive only vehicles
equipped with an ignition interlock. Depending on the number of
prior offenses, a person with a restricted license will have either
limited or full driving privileges while on ignition interlock.

Offenders who have had their driver’s license revoked for an im-
paired driving incident may choose to wait out the revocation period
and not drive or apply for issuance of a limited or restricted license.
Upon expiration of the revocation period, the offender may apply for
reinstatement of full driving privileges.

An offender whose license has been cancelled is not eligible for
reinstatement of driving privileges until the commissioner of public
safety receives proof of abstinence through installation of an igni-
tion interlock device. Cancelled drivers, unlike revoked drivers, can-
not “wait out” the cancellation period if they want to regain driving
privileges. The offender’s current and past record determines the
available license options and, in certain cases, the waiting period.

Treatment or other programs (if applicable) must be completed in
order to be eligible for the restricted driver’s license with ignition
interlock. If the participant has been on a limited license for a
minimum of one year but is still attending treatment or other
programs, the participant must remain on the limited license
until treatment or other programs are completed. Once complete,
the treatment center, assessor, or alcohol/drug counselor must
fax verification of successful completion of treatment or other
programs directly to DVS. If no treatment was necessary, a
chemical use assessment stating that treatment was not required
must be on record at DVS. After reviewing the verification of
successful completion of treatment or other programs and the
participant’s monitoring reports, a driver’s license with the ignition
interlock restriction will be issued.

34

RESPONSIBILITY.ORG

In addition to limited and restricted licenses, there are other
administrative sanctions available. An impaired driving violation
involving an aggravating factor can result in vehicle plate impound-
ment. The minimum term of plate impoundment is one year, during
which time the violator may not drive any motor vehicle unless the
vehicle displays specially coded plates and the person has been
validly re-licensed to drive. Minnesota’s DWI law provides for vehi-
cle forfeiture for a “designated license revocation” or “designated
offense,” which is typically the third DWI violation within a ten-year
period, although with one or more aggravating factors, a person’s
second-time or even first-time violation might qualify as well.

IGNITION INTERLOCKS

Minnesota’s strengthened DWI sanctions aim to enhance road
safety to prevent alcohol-related crashes that account for one-third
of all Minnesota traffic deaths annually (see Table 4). The stronger
DWI sanctions include the use of ignition interlocks to give DWI
offenders a chance to regain driving privileges by ensuring safe and
legal driving. As noted previously, interlocks are highly effective

in reducing recidivism while installed and if paired with treatment
interventions, can facilitate long-term behavior change.

Effective July 1, 2011, first-time DWI offenders with a BAC of 0.16
or above and all second-time offenders have the option of regaining
their driving privileges by participating in the Minnesota Ignition In-
terlock Device Program. Drivers whose licenses are cancelled and
whose driving privileges are denied as “inimical to public safety”
are required to enroll in the Ignition Interlock Device Program for a
period of three to six years in order to regain full driving privileges.
Drivers having received a notice of revocation or cancellation prior
to July 1, 2011, have the option of enrolling in the Minnesota Igni-
tion Interlock Device Program and must sign a waiver to participate.
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TABLE 4

Alcohol Offense Ignition Interlock
Sanctions/Options

LEVEL OF OFFENSE OPTIONS

Apply for an ignition interlock restricted license with full driving privileges; after a

1ST DWI OFFENSE WITH A BAC UNDER . . : . :
15-day waiting period (90 days if under age 18), apply for a limited license; or not

0.16 OR TEST REFUSAL ) ) . o . . .
drive during the revocation period (i.e., may “wait out” the revocation period before

regaining driving privileges).

Apply for an ignition interlock restricted license with full driving privileges; or not
drive during the revocation period (i.e., may “wait out” the revocation period before
regaining driving privileges).

1ST DWI OFFENSE WITH A BAC OF 0.16
OR GREATER;

2ND DWI OFFENSE IN 10 YEARS; OR,
3RD DWI OFFENSE ON RECORD

Apply for an ignition interlock restricted license with limited driving privileges for at
3RD IMPLIED CONSENT OR DWI

OFFENSE IN 10 YEARS; OR, least one year; or not drive during the cancellation period (cannot seek reinstate-

ment of driving privileges under this option).
4TH OR SUBSEQUENT DWI OFFENSE
ON RECORD

Apply for an ignition interlock restricted license with limited driving privileges for at
CRIMINAL VEHICULAR OPERATION

(cvo) least one year; or not drive during the cancellation period (cannot seek reinstate-

ment of driving privileges under this option).
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Revoked Status. During the last 90 days on the ignition interlock
device program, a person whose driver’s license is revoked must
not have any failed breath tests (see page 10) recorded on the
device. A failed breath test may extend the end of the program by 90
days from the date of the failed recorded breath test.

Cancelled Status. A person whose driving privilege is cancelled and
denied must not have any failed breath tests recorded on the device
during the length of the program. A failed breath test will require
the participant to re-enroll in the program and start their revoca-
tion time over. In addition, a person whose driving privileges are
cancelled and denied must demonstrate abstinence by regular and
consistent use of the interlock device. The Department defines reg-
ular and consistent use as evidenced by 30 successful initial breath
tests per month (Minnesota Rule 7503.1725, Subp. 5(B]). This does
not include rolling retests. If a participant’s license is withdrawn for
an unrelated offense during the time on the interlock program, the
participant can continue to meet this requirement by blowing into
the device but not driving the car. Failure to provide 30 initial breath
tests per month will result in an extension of the program.

Successful completion of the program (as proof of abstinence] is
required to regain driving privileges for a person whose license has
been cancelled and denied as a result of three or more impaired
driving incidents in ten years or four or more incidents on record;
or, for criminal vehicular injury involving alcohol.

The overall ignition interlock program length is dependent on the
person’s revocation or cancellation period but may be extended

for violations. Program violations include: (1) tampering with or
circumventing an ignition interlock device; (2] driving a vehicle not
equipped with an ignition interlock device. These violations are also
misdemeanor offenses. Also, anytime the use of alcohol is detected
or there is sufficient cause to believe a cancelled person consumed
alcohol or used drugs, the entire period restarts. For persons on
revoked status, there must be no failed breath tests during the last
90 days of the program otherwise, participation is extended until the
participant can demonstrate long-term compliance. The costs as-
sociated with installation, servicing/monitoring, and removal of the
interlock is the responsibility of the offender. Discount rates, through
ignition interlock providers, may be available to indigent offenders.
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3. Court Process

Criminal charges trigger a separate action in criminal court. A
criminal conviction can result in incarceration, probation, fines,
chemical dependency treatment, and monitoring. Every person
convicted of DWI or a reduced charge must submit to a chemical
use assessment administered by the county prior to sentencing. If
the conviction is for a repeat offense within ten years or the con-
viction was for DWI with a BAC of .16 or more, the court must order
the person to submit to the level of treatment care recommended
by the assessment. DPS rules outline treatment requirements.

The offender must pay for the cost of the assessment directly to
the service provider and pay a $25 assessment charge imposed by
the court. There is an additional $5 surcharge for repeat violations
within five years.

Upon conviction for DWI, repeat offenders are subject to the
following mandatory minimum criminal penalties (see Table 5 for
additional details):

e Second DWI offense within ten years - 30 days of incarceration,

at least 48 hours of which must be served in jail/workhouse, with
eight hours of community work service for each day less than 30
served.

e Third DWI offense within ten years - 90 days of incarceration, at

least 30 days of which must be served consecutively in a local
jail/workhouse.

e Fourth DWI offense within ten years - 180 days of incarceration,

at least 30 days of which must be served consecutively in a local
jail/workhouse.

e Fifth or subsequent DWI offense within ten years - one year of

incarceration, at least 60 days of which must be served consecu-
tively in a local jail/workhouse

High-BAC offenders (.16 or more) may incur a penalty assessment
up to $1,000 in addition to any fines or other charges. The court
may order the offender to spend the remainder (non-jail portion)

of the mandatory minimum sentence under Remote Electronic
Alcohol Monitoring (REAM] or on home detention. The court may
also sentence repeat offenders to a program of intensive probation
where the offender is required to consecutively serve at least six
days in jail/workhouse. The remainder of the minimum sentence
may be served on home detention. As another alternative, the court
may require the offender to enter the ignition interlock program

as a condition of probation. Long-term monitoring is available to
most third-time DWI offenders and repeat offenders under age 19.
When the court stays part or all of a jail sentence, it must order the
offender to submit to REAM (if available] for at least 30 consecutive
days each year of probation.
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Court Sanctions Based on Offense Level

days of jail and a $1,000 fine

OFFENSE SANCTIONS FACTORS DETERMINING LEVEL OF OFFENSE
FOURTH Misdemeanor; punishable by up to 90 DWI violation without test refusal or any aggravating factors*
DEGREE DWI

THIRD DEGREE Gross misdemeanor; punishable

DWI violation with test refusal or one aggravating factor

years’ imprisonment and a
$14,000 fine

Ll by up to one year of jail and a $3,000
fine
SECOND Gross misdemeanor; punishable DWI violation with test refusal and one aggravating factor; or DWI
DEGREE DWI by up to one year of jail and a $3,000 violation with two aggravating factors
fine
FIRST DEGREE Felony; punishable by up to seven Fourth impaired driving incident within ten years; or
DWI

following a previous felony DWI or criminal vehicular
operation conviction

First degree (felony) or second degree DWI offenders are taken into
custody and detained until the first court appearance, at which time
the court generally sets bail and specifies conditions of release.

Offenders charged with any of the following misdemeanor offens-
es can obtain pretrial release from detention by posting maxi-
mum bail or by agreeing to abstain from alcohol and to submit to
remote electronic alcohol monitoring (REAM) involving at least
daily breath alcohol measurements:

e Third implied consent or DWI violation within ten years;

e Second violation, if under 19 years of age;

¢ Violation while already cancelled as inimical to public safety for a
prior violation; or,
¢ Violation involving a BAC of .16 or more, or a child under 16 is in

the vehicle.

Further conditions apply to a person charged with a felony (four or
more offenses within ten years), including:

e Impoundment of the vehicle registration plates, or impoundment
of the off-road recreational vehicle or motorboat itself, if one was
being driven;

e Requirement for reporting at least weekly to a probation officer,
involving random breath alcohol testing and/or urinalysis; and,

e Requirement to reimburse the court for these services upon
conviction for the crime.

FELONY DWI

Under Minnesota’s felony DWI law, a person who commits first-de-
gree DWI is guilty of a felony and may be sentenced to imprison-
ment for not more than seven years (plus the term of conditional
release); a fine of not more than $14,000; or both.

If the court stays execution of the mandatory prison sentence, then
it must apply the mandatory penalties for non-felony DWI offens-
es and must order that the person submit to long-term alcohol
monitoring and comply with the level of treatment prescribed in
the chemical dependency assessment. If the person violates any
condition of probation, the court may order that the stayed prison
sentence be executed.

The Minnesota sentencing guidelines presume a stayed sentence
of 36 months, 42 months, and 48 months for a felony DWI con-
viction for a person with zero, one, or two criminal history points
respectively, and they specify a presumptive commit-to-prison for a
person with a criminal history score of three or more.

A person sentenced to incarceration in prison for felony DWI is

not eligible for early release unless the person has successfully
completed a chemical dependency treatment program while in
prison. The court must place a felony DWI offender released from
prison on conditional release for five years, under any conditions
that the commissioner of corrections opts to impose, including an
intensive probation program for repeat DWI offenders. If the person
fails to comply with the conditions, the commissioner may revoke
the release and return the person to prison.
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4. Program Overview

The Remote Electronic Alcohol Monitoring (REAM) program is de-
signed to reduce the incidence of recidivism among high-risk DWI
offenders that are more likely to re-offend during the pretrial re-
lease period. Repeat DWI offenders who agreed to electronic home
monitoring are released on their own promise to appear (PTA).
During the early implementation of the program, a Mitsubishi elec-
tronic video telephone was used to monitor repeat DWI offenders.
Upon receiving a call, the instrument would verify the offender’s
picture and confirm compliance with the house arrest court order.

Initially, there was a tremendous amount of push back and
scrutiny from other judges regarding implementation of this
program. Despite opposition from colleagues, Judge Dehn was
able to receive legislatively mandated funding for the program (as
described previously) and moved forward with the program. Several
offenders placed on electric home monitoring were taken off by
judges skeptical of the program and assigned to random chemical
testing. However, random chemical testing rarely occurred since
most jurisdictions lacked the manpower to implement this testing.
Judge Dehn noted that “the defense attorneys and other staff would
chuckle whenever random chemical testing was ordered because they
knew it would never happen. Eventually, all Minnesota judges came

to embrace the home electronic monitoring program and it has been
routinely ordered for several years.” Since 1993, thousands of repeat
DWI offenders in Isanti County, Minnesota have been placed on
electronic home monitoring during the pretrial period, and several
pretrial programs across the country have adopted this concept.

5. Participant Eligibility

Any repeat DWI offender, high-BAC DWI offender, or aggravated
DWI offender including felony DWI offenders are eligible to enter
the REAM pretrial program. REAM now incorporates the use of
cell phones to test throughout the day. This alleviates confinement
to the home and allows the participant to test throughout the day
from any location.

6. Current Program Requirements

To remain within the program and avoid negative consequences
there are three main requirements that participants must adhere
to. These include:

e Abstinence from the use of alcohol and any illegal substances.
e Compliance with pretrial electronic home monitoring.

e Compliance with probation supervision.

7. Program Process

DWI offenders who are eligible for monitoring appear before a
judge within 36 hours of arrest. The judge may impose maximum
bail or offer the pretrial electronic home monitoring to offenders.
Those offenders that agree to home monitoring are ordered to be
tested three times a day; before and after work, and late at night.
This schedule was determined early on by Judge Dehn rather than

38

RESPONSIBILITY.ORG

twice-daily testing, however during the initial implementation of
this program, some jurisdictions opted for this approach. Judge
Dehn stated that there were limitations to this approach because

“in the early days of this program, other jurisdictions in Minnesota that

allowed only twice-a-day testing found the offenders would recidivate
at a higher level because offenders figured out that they could strate-
gically drink and have enough time to allow the alcohol to burn off by
the next retest.”

Each jurisdiction has discretion regarding device monitoring and
supervision of offenders. Most jurisdictions utilize private vendors
to monitor device actions, however some smaller jurisdictions
purchase the instruments and the sheriff monitors device actions
in addition to supervising REAM participants. Probation acts as the
monitoring agent for the program. Most probation departments
appoint one agent to handle all pretrial monitoring participants.
Once the probation agent is notified by the device vendor of a
violation (e.g., either that the offender was not home during one

of the prescribed calls during the day or that the offender tested
positive for consuming alcohol), the probation agent, accompanied
by law enforcement, travels to the home of the offender and makes
an arrest. The offender is arrested with probable cause based on
the failed test ordered by the court. The offender is required to
appear before the court within 36 hours of arrest. The court will
either impose maximum bail or allow the offender to re-enter the
electronic home monitoring program. According to Judge Dehn,

“most people, once they get caught and understand that they will get

caught will comply. We have found over the years, unless the offender
had a significant drinking problem, they self-corrected and completed
the remainder of the pretrial period without re-offending.”

8. Funding

The average cost of REAM for participants is approximately $10-15
per day. Legislatively mandated funding is available for REAM. A
REAM grant is available to all counties within the state of Minne-
sota. Approximately 12 million dollars in reinstatement fees are
collected each year to fund the REAM pretrial program through
these grants. Approximately $675,000 is available per year for each
jurisdiction. Each jurisdiction that applies for REAM funding will be
awarded based on availability of funds. Within those jurisdictions
that have been awarded these funds, DWI offenders that agree to
the REAM program may apply for financial assistance. The amount
of assistance received is determined by annual income after review
of income tax returns.

9. Intensive In-Jail Treatment Program

In addition to REAM, Judge Dehn recently developed an intensive
in-jail treatment pretrial program for those DWI offenders who
cannot afford bail or who refused REAM and are required to remain
in jail until their scheduled court appearance. Here an effective
intensive “out-patient” treatment program is available for DWI
offenders within the jail. Judge Dehn once again saw an opportunity



to improve practice. He notes that “while they're incarcerated waiting
for trial, this program gives offenders the opportunity to start a treat-
ment program and get treatment during this “dead time.” This is one
of the most effective ways to assist an offender in changing

their behavior.”

To facilitate the provision of services, the court contracts with a
treatment provider to provide interventions to incarcerated DWI
offenders awaiting trial. Men and women are placed in separate
treatment programs. Contracted treatment providers will give
“credit” for this time when these offenders are required to complete
treatment as a condition of probation upon conviction. For example,
if an offender is accepted into an in-jail intensive 26-week program
and is incarcerated for 10 of those 26 weeks, usually, the offender
pleads guilty and moves to a post-conviction program during his/
her probation period. Those 10 weeks invested into the program
during their incarceration is transferred into the post-conviction
treatment program. However, in-jail and post-conviction treatment
programs must be compatible for this to occur.

Prior to the implementation of this program, DWI offenders would
often request a conditional release from jail to pursue treatment.
Upon release, these offenders frequently did not follow through

in entering into a treatment program which resulted in a warrant
being issued for their arrest. This also presented a public safety
threat to the community. When Judge Dehn created the in-jail
treatment program, it took away “all of their excuses for not partak-
ing in treatment. Their ability to “con” the court is minimized.”

Since the inception of this program, each participating DWI offend-
er opted to plead guilty and receive further treatment rather than
fight the charge in court. As a result, Judge Dehn was able to show
the effects of treatment in jail and demonstrate that “participants
want to move on, they don’t want to fight their addiction anymore, they
want to get on with their treatment and their life.” Recidivism rates
for this program remain unknown as of the drafting of this report.
There is no follow-up with these offenders and record-keeping

for DWI offenders enrolled in this program is not available. It is
recommended that reporting of those offenders participating in
this program is filed within court records. It is also recommended
that this program is evaluated to identify program recidivism rates
over time. Judge Dehn currently shares this model with judges
from across the country through his position as National Judicial
College faculty.

10. Minnesota Statewide Pretrial Services - Recent Initiatives

The Minnesota Judicial Council Members identified the pretrial
phase as an area where policymakers, agency administrators, and
practitioners could benefit from guidance on how best to imple-
ment and/or strengthen services for impaired drivers. As part of
the Minnesota Judicial Branch’s Strategic Plan, the Minnesota Ju-
dicial Council launched a Pretrial Release Initiative that utilizes and
studies evidence-based tools to be used by judges when making
decisions regarding pretrial release conditions. These tools include
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pretrial evaluation forms to be used in each county (Minn. Stat.

§ 629.74) and a Pretrial Release Evaluation (Minnesota Judicial
Council policy 524). This initiative also provides methods to collect
information and document procedures conducted throughout the
pretrial process to inform the evaluation process.

MINNESOTA PRETRIAL ASSESSMENT TOOL

In January 2018, the Minnesota Judicial Council approved the Min-
nesota Pretrial Assessment Tool [MNPAT] - see Appendix E to learn
more. All counties, with the exception of Anoka, Cass, Hennepin,
Sherburne, and Wright counties, began to use the MNPAT at the
beginning of 2018. MNPAT is utilized to ensure that judges have the
most predictive and least biased information available and that this
information is also objective, accurate, and useful and can be used
to inform pretrial release decisions.

PRETRIAL RELEASE EVALUATION

The Pretrial Release Evaluation involves the collection and analysis
of a defendant’s information on factors impacting his/her likelihood
to appear and risk to public safety. The evaluation may be conduct-
ed by local corrections or their designee (pretrial services, jail ad-
ministration, or law enforcement). The Pretrial Release Evaluation
adopts the use of a statewide pretrial evaluation form and MNPAT
and directs the use of pretrial risk assessment tools in Minnesota
District Courts. The statewide pretrial evaluation form and MNPAT
are approved for use in all counties in Minnesota and must be

used when conducting the pretrial evaluation for certain crimes as
required by Minn. Stat. § 629.74. The form must be submitted to the
court before the defendant’s first appearance.

PRETRIAL RELEASE INITIATIVE IMPLEMENTATION
STEERING COMMITTEE

The Minnesota Judicial Council has established the Pretrial Re-
lease Initiative Implementation Steering Committee to implement
the new statewide pretrial risk assessment tool and form. The
Steering Committee is made up of public and private attorneys,
probation representatives and law enforcement, court administra-
tion, and judges.

The Steering Committee first began meeting in March 2018. To date
the committee has made the following recommendations:

e The Court Services Tracking System (CSTS) was selected as the
case management system where data from the Minnesota Pretri-
al Release Evaluation Form will be entered and stored for use in
the validation study.

e The modifications needed to the CSTS system to ensure data
is entered and stored properly will be available in February
2019, but a mail-merge form can be created in CSTS until that
time. The form can be found here.

e The Minnesota Pretrial Evaluation Form (the Minnesota Pretri-
al Assessment Tool (MNPAT)) was to be implemented in each
county by December 1, 2018. Counties could implement the



MNPAT any time after October 5, 2018 and before December 1,
2018. Before using the MNPAT, all stakeholders must receive
training. Training materials, including an implementation train-
ing guide, can be found here.

e The Committee acknowledged that each county may have unique
implementation issues. To ensure a smooth rollout of the MNPAT,
each county should have a “county leader” who oversees the roll-
out. That stakeholder can use training materials to assist in the
rollout, including an implementation training guide (access here).

e Judge and probation district champions have also been identified
to help the designated county leaders in administering
the program.

The Steering Committee is now developing a rollout schedule for
the MNPAT. The plan is for the MNPAT to be validated through the
State Court Administrator’s Office to promote consistent risk anal-
ysis. Alternative tools require approval from the Minnesota Judicial
Council. Districts or counties using an alternative tool are required
to meet the statewide standards for validation.

Minnesota Pretrial Release Evaluation Form and Assessment Tool
MNPAT

Minnesota Pretrial Questionnaire

11. Current Challenges

The current challenges encountered by pretrial practitioners in
Isanti County include the following:

Maximum bail release. Offenders who post maximum bail cannot
be required to participate in REAM. Once maximum bail is posted,
these repeat offenders are not monitored and may continue to drive
impaired, increasing risk to public safety.

Risk assessment. Prior to October 2018, pretrial REAM partici-
pants did not undergo a risk assessment since resources to monitor
compliance with treatment are not available during the pretrial
period. The implementation of MNPAT may provide a mechanism

to identify higher risk offenders to properly assess whether pretrial
programs are appropriate for these offenders.

Data issues. As with most pretrial programs, the absence of data
recording and availability to track these offenders is lacking. Fol-
low-up with pretrial program participants does not occur. Resourc-
es to conduct follow-up with participants are not available. However
recent initiatives implemented in 2018 to improve data recording of
pretrial services are underway.

12. Key Program Components for Success

The DWI Isanti Pretrial Program officials are consistently moni-
toring their program effectiveness and identifying best practices
to implement within the existing framework. The development of
innovative methods to facilitate monitoring can affect behavior
change among this population. In addition, the practices utilized in
Isanti and the pretrial program model has been cited as an influ-
ence for other pretrial services across the country.
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In reviewing program elements and practices and speaking with
experts in the field, the following components were identified as
being particularly important. Other agencies should address these
issues and attempt to maximize accountability and behavior change
through early intervention.

Key program components in Isanti County include:

e Monitoring of high-risk (repeat, aggravated, and high-BAC) DWI
offenders during the pretrial period through use of electronic
home monitoring (REAM).

e Use of cell phone technology to monitor REAM participants
instead of frequent in-person reporting which allows more indi-
viduals to maintain their employment.

e Legislatively mandated funding for pretrial services ensures that
resources are not an overly significant concern.

e Transition to 3x day testing in lieu of twice-daily testing.

e Vendors monitor each test and report results to supervising
agent who can then act on this information.

e Dedicated supervising agent (usually a probation officer].

e Immediate notification to supervising agent by device vendor
when violations occur.

e Immediate consequences in response to violations (supervising
agent and law enforcement officer engage in pursuit of offender
upon notification of violation); swift accountability can
create deterrence.

e Option to re-enter home electronic monitoring when a
violation occurs.

e Option to receive treatment during REAM and jail detention
programs; participation is voluntary, but participation
can be encouraged.

e Compatibility of most pretrial program treatment with post-con-
viction services therefore, pretrial treatment is considered when
determining post-conviction treatment plans.

Isanti County’s programs for DWI offenders (at both the pretrial
and post-conviction phases) have led to national recognition.
Judge Dehn and his programs have received numerous awards in
recognition of the accomplishments made to reduce DWI recidivism
and change behavior of high-risk offenders who present a critical
threat on the nation’s roadways. The judge encourages his peers
to also take a proactive approach. He stated that “judges have to be
brave and not talked out of programs that are working. Also, states
that do not take advantage of that critical pretrial time period, they're
really missing the boat.” To achieve progress the first step is to
formulate an idea which, over time, can eventually become a
full-fledged program.



TARGET 25 INITIATIVE IN YORK COUNTY, PENNSYLVANIA

The Target 25 Initiative is a supervised bail program rooted in the
24/7 Program concept (see previous sections for a discussion of
what this model entails] and serves as a complimentary program
to DUI courts and other DUI sentencing programs. The goals of
the York County Supervised Bail Program are to reduce prison
overcrowding through identification and placement of non-violent
offenders under community supervision. Often these non-vio-

lent offenders are unable to provide the required monetary bail

to secure their release, however, with minimal supervision and
appropriate referrals to services, they typically appear for sched-
uled court dates and pose limited risk to the community. The Target
25 Initiative targets offenders with prior convictions or pending
offenses within ten years. This program uses alcohol monitoring
and drug testing to keep DUI offenders from using substances and
re-offending while out on bail.

Judge John S. Kennedy is responsible for creating the program as
he recognized the need for early intervention for DUl offenders as a
significant portion of DUl defendants incurred a second DUl charge
during the adjudication process for the previous DUI offense. In
other words, these individuals continue to drive impaired and have
multiple DUI cases proceeding through the criminal justice system
within the same general timeframe. The fact that these individu-
als continue to engage in this behavior despite knowing there is a
significant likelihood of detection reinforces Judge Kennedy’s belief
that “if you are going to be killed by a stranger in the United States, it
will likely be by a drunk driver.” This sparked court system internal
reviews that discovered several jurisdictions do not investigate

the background of DUI offenders at the time of arrest. As a result,
mandatory record checks for prior DUl offenses during a traffic
stop were implemented.

In 2011, York County’s Criminal Justice Advisory Board (CJAB])
formed a DUl Treatment Court Expansion subcommittee that
identified concerns related to DUl offenders with multiple arrests
prior to the resolution of their first DUI. The York County District
Attorney’s (DA] Office completed extensive review of all 2010 DUI
offenses resulting in identification of three issues regarding repeat
DUI offenders. This review determined that there were substantial
delays between the date of the impaired driving incident and the
date of case filing as well as substantial delays between the date
of the incident and the date of the preliminary hearing. It was also
determined that most repeat offenders received release on own re-
cognizance (ROR] or low bail requirements with no other conditions
or supervision prior to the preliminary hearing, regardless of the
number of DUl arrests. The subcommittee also identified that re-
peat DUl offenders comprised nearly 25 percent of the York County
Court caseloads in 2010. Acknowledgement of these problematic
factors resulted in the creation of the pretrial program designated
the “Target 25 Initiative.”
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The findings of the subcommittee also sparked the question of
which individuals to target and why? Research has shown that
two-thirds of DUI offenders are likely to self-correct and not have
future contact with the criminal justice system. However, the
other one-third is a challenging population consisting of offenders
who repeatedly engage in risky behavior, lack insight, and are

not deterred by sanctions. To identify which offenders, fall into

the high-risk category, it is necessary to conduct assessments to
inform decision-making. Unfortunately, traditional risk assessment
tools are not ideal choices for identifying DUl offender risk level
and treatment needs. As previously discussed, impaired drivers
tend to be designated as low risk offenders even in circumstanc-
es where it is evident that they are actually at heightened risk to
recidivate. As such, validated risk assessments specific to this
population are critical tools for practitioners and should be relied
upon to determine the most appropriate interventions for each
individual offender. For the Target 25 program, it was determined
that the BAC level of the offender at the time of arrest was another
significant risk indicator and should be considered when assessing
DUI offenders.

1. Pennsylvania Impaired Driving Law

Act 24, which lowered Pennsylvania’s illegal per se limit for alcohol
from .10 to .08, was signed into law on September 30, 2003. This
law created a tiered approach regarding DUl enforcement and
treatment, and included several changes to the penalties, suspen-
sion periods, fines, and other requirements. Act 24 introduced the
requirement that the combination of a DUl offender’s BAC level and
prior offenses be used to determine licensing requirements and
penalties; the Act also included provisions that indicated treatment
is available for first-time DUl offenders who have specific needs.

2. Administrative and Court Sanctions

Act 24 designated three levels of DUl including ‘general Impair-
ment (.08 to .099 BACJ; high-BAC (.10 to .159) and ‘highest BAC’
(.16 and higher). Minors, commercial drivers, school vehicle or bus
drivers, and offenders involved in an injury or property damage
crash may be subject to the enhanced penalties associated with
high-BAC even if their BAC level is not in that range. Offenders who
refuse breath or other forms of chemical testing may be subject to
the highest BAC sanctions. Table 6 illustrates the penalties associ-
ated with each of the BAC categories:



TABLE 6
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Pennsylvania DUl Penalties by BAC Category

GENERAL IMPAIRMENT PENALTIES (UNDETERMINED BAC; .08 TO .099 BAC)

NO PRIOR DUI OFFENSES:

1 PRIOR DUI OFFENSE:

2+ PRIOR DUI OFFENSES:

e ungraded misdemeanor

e up to 6 months’ probation

e $300 fine

e alcohol highway safety school

e treatment when ordered

ungraded misdemeanor
12-month license suspension
5 days to 6 months jail time
$300 to $2,500 fine

alcohol highway safety school
treatment when ordered

1-year ignition interlock

e 2nd degree misdemeanor

12-month license suspension
e 10 days to 2 years prison

¢ $500 to $5,000 fine

treatment when ordered

e 1-yearignition interlock

HIGH-BAC PENALTIES (.

10 TO .159 BAC)

NO PRIOR DUI OFFENSES:

1 PRIOR DUI OFFENSE:

2+ PRIOR DUI OFFENSES:

3+ PRIOR DUI OFFENSES:

e ungraded misdemeanor
e 12-month license suspension

e 48 hours to 6 months prison
e $500 to $5,000 fine
e alcohol highway safety school

e treatment when ordered

ungraded misdemeanor
12-month suspension

30 days to 6 months prison
$750 to $5,000 fine

alcohol highway safety school
treatment when ordered

1-year ignition interlock

e st degree misdemeanor
e 18-month license suspension

e 90 days to 5 years prison

e $1,500 to $10,000 fine

treatment when ordered

e T-yearignition interlock

1st degree misdemeanor

18-month license
suspension

1 to 5 years prison
$1,500 to $10,000 fine
treatment when ordered

1-year ignition interlock

EST BAC PENALTIES (.16 AND HIGH

ER) OR CONTROLLED SUBSTANCE

NO PRIOR DUI OFFENSES

1 PRIOR DUI OFFENSE:

2+ PRIOR DUI OFFENSES:

e ungraded misdemeanor

e 12-month license suspension
e 72 hours to 6 months prison

e $1,000 to $5,000 fine

e alcohol highway safety school

e treatment when ordered

1st degree misdemeanor
18-month license suspension
90 days to 5 years prison
$1,500 to $10,00 fine

alcohol highway safety school
treatment when ordered

1-year ignition interlock

e Tst degree misdemeanor

e 18-month license suspension
e 1to5years prison

e $2,500 to $10,000

e treatment when ordered

e l-yearignition interlock
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The Pennsylvania law as of February 1, 2004 created an additional
set of penalties for high-BAC offenders which allows for treatment
at all levels and requires alcohol highway safety school for all first
and second-time offenders. In addition, drivers under the influence
of controlled substances and those who refuse breath or chemical
testing are subject to the highest BAC category penalties.

Additional components of the DUI statute include:

e Drivers who receive a second or subsequent DUl violation on or

after September 30, 2003, can no longer serve an additional one-
year suspension in lieu of installing an ignition interlock.

e Drivers are required to install an ignition interlock on all vehicles

that they own (including vehicles that are leased) before driving
privileges can be restored.

o Drivers may apply for an exemption from the requirement
to install the ignition interlock on all their vehicles. If the
exemption is granted, ignition interlock installation will
only be required on one vehicle and they are limited to
driving the vehicle that is equipped with the device.

Treatment and evaluation processes are geared towards rehabili-
tation (Phased-in through 2009).

Under certain circumstances, ignition interlock-restricted
drivers may operate employer-owned vehicles but only in the
course and scope of employment. The employee must notify the
employer of their ignition interlock restriction and carry proof of
employer notification on a Pennsylvania Department of Transpor-
tation (PennDOT) form. The employer-owned vehicle cannot be a
school bus/vehicle or large passenger vehicle.

Compliance-based exit criteria were established for the interlock
program that ensures that only those offenders who are able to
demonstrate their ability to separate drinking from driving are
eligible to remove the device. Violations and circumvention/tam-
pering attempts result in extension of program participation.

First-time DUI offenders may be eligible for an Occupational
Limited License (OLL) after serving 60 days of their adminis-
trative license suspension. First offenders whose licenses are
suspended for 18 months (for DUI or refusing breath or chemical
testing) may be eligible for an OLL with an ignition interlock after
serving 12 months of their suspension. In addition, first-time
underage drinking violators may be eligible for an OLL.

PennDOT will automatically expunge ARD records after 10 years
providing operating privileges were not revoked as a habitual
offender and/or the offender was not a commercial driver at the
time of the violation.

Offenders suspended for driving a vehicle not equipped with an
ignition interlock device or driving under a DUI-related suspen-
sion with a BAC of .02 percent or greater cannot receive credit for
their suspension until jail time has been served.
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e Suspensions for refusal to submit to breath or chemical testing
may be increased. Breath or chemical testing may now be
required for offenders arrested for driving under a DUl-related
suspension or driving without an ignition interlock when required
to have their vehicles equipped with the device.

3. Participant Eligibility

Participant eligibility criteria for the Target 25 Initiative is fairly
straightforward. The program applies to any repeat, high-BAC, or
aggravated DUI offender including individuals charged with felony
DUL It is important to ensure that these higher risk individuals are
targeted during the pretrial phase to facilitate adequate supervi-
sion, testing, and connections to treatment as early in the criminal
justice process as possible. Moreover, these are the individuals who
are most likely to continue to engage in DUl behavior and the goal
of the program is to prevent them from picking up new impaired
driving charges while out on pretrial release for an initial

DUI charge.

4. Funding

York County receives funding from a variety of different sources to
support various aspects of the system aimed at impaired drivers.
For example, the county’s DUI court was established and continues
to operate with grant funds from PennDOT and highway safety dol-
lars from NHTSA. Blood testing/analysis in impaired driving cases
is paid for by the district attorney’s office. With respect to Target 25,
participation in the program is paid for by the defendant. In addition,
costs associated with alcohol monitoring (e.g., CAM bracelets) and
drug testing are also the responsibility of defendants. In cases
where a defendant is indigent or cannot afford to pay the costs
associated with monitoring, special arrangements can be made to
facilitate participation in the program.

5. Program Process

EARLY IMPLEMENTATION

The Target 25 Initiative developed an initial protocol for arrest and
bail procedures where law enforcement officers were required to
run the records of drivers when a DUl was suspected to determine
if the individual is a repeat offender. If the driver record reflected
prior arrest(s), the suspected impaired driver was arrested im-
mediately, blood was drawn to determine the BAC level, and a bail
hearing was set before a District Justice.

Objections to this new process were voiced by both law enforce-
ment and the District Justices as officers did not want to be
burdened with additional paperwork and District Justices did not
want to hold bail hearings in the middle of the night. As a result,
meetings were held where District Justices and Police Chiefs were
informed that these offenders would not stop drinking until the day
before their 24/7 alcohol monitoring bracelet was imposed. Upon
learning this information, all relevant stakeholders agreed that
change was necessary and buy-in for Target 25 was obtained. The
process was re-examined and further streamlined.



CURRENT PROGRAM PROCESS

Currently, once a driver is stopped for suspicion of DUI, the officer
requests the suspect’s criminal history and driving record from

the Sheriff's Department to identify prior or pending DUl arrests/
convictions within the statutory 10-year lookback period. If the
driver has prior DUl arrests, a blood sample is obtained from the
suspect (either voluntarily or once a warrant is acquired). Once the
individual is in custody, a bail officer administers a risk assessment
tool to determine the defendant’s risk level as well as crimino-
genic and treatment needs. The District Judge then preliminarily
arraigns the DUl defendant with Target 25 bail conditions imposed.
At a minimum, these conditions include supervised bail under

an adult probation officer assigned to the Supervised Bail Unit of
the Adult Probation Office (APO) and required use of a continuous
alcohol monitoring bracelet to actively track alcohol consumption
during pretrial release. A preliminary hearing takes place within 38
days of the DUl arrest. Charges can be amended during this time
based upon toxicology results in the case. The Sheriff's Department
is required to notify the District Attorney’s Office of DUl arrests
that fall within the Target 25 framework to ensure that everyone is
aware of the population. The District Attorney’s Office assumes re-
sponsibility for conducting a screening process to determine which
individuals are eligible for placement in the DUI court; defendants
who are potential candidates are referred to probation. Sentencing
recommendations are made for defendants who are ineligible.

SCREENING PROCESS

The District Attorney developed a fast-tracked screening process
where intake secretaries and/or the Vehicular Crimes Unit para-
legal requests police and toxicology reports for arrests. Victim/
witness coordinators screen these files for victim information and
services including medical release forms, injury updates, and DUI
treatment court input. Case managers calculate the prior records
utilizing offender criminal history and driving records. The Assis-
tant District Attorney (ADA) who supervises the Vehicular Unit is
responsible for reviewing the files to determine which individuals
are eligible for placement in the DUI court. As noted above, possi-
ble treatment court candidates are referred to probation for further
review. The ADA then places sentencing recommendations in the
file for defendants who are not eligible to participate in the DUI
court. The entire screening process, including DUI court eligibility
determinations, occurs within approximately 25 days.

ADULT PROBATION PROCESS

Supervision is critical to the success of Target 25 and this is a
valuable takeaway from the program. All Target 25 participants

are supervised by a probation officer from the Probation Services
Pretrial Bail Unit. During pretrial release, all Target 25 participants
are required to wear a continuous alcohol monitoring bracelet to
ensure 24/7 sobriety. Defendants are referred to probation within
48 hours of their release at which point they will be assigned an
officer, complete intake, and receive instructions to obtain their
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CAM bracelet. Participants receive a CAM device within six to seven
days and bail officers ensure that these individuals obtain and are
compliant with the use of the CAM bracelet and other drug testing
requirements throughout the duration of Target 25 participation.

Probation officers monitor court appearances and re-arrest rates
of Target 25 participants and can recommend modifications to
supervision requirements or revocation of bail in instances of
non-compliance or if defendants violate release/program condi-
tions. In addition, probation officers frequently refer Target 25 par-
ticipants to various social services and ancillary supports within the
community including counseling and/or treatment interventions

for those individuals who are found to have substance use and/or
mental health disorders.

6. Current Program Requirements

Target 25 participants must adhere to a number of requirements
as a condition of their involvement in the program and pretrial
release. These include:

e Complete the Court Reporting Network (CRN) evaluation and a
drug and alcohol evaluation.

o The CRN evaluation is required for all DUI offenders in
the State of Pennsylvania. The CRN evaluation is a pre-
screening tool used to determine if an individual should
be referred for a more comprehensive drug and alcohol
assessment. It is also used as a statistical tool for the
state. The evaluation takes between 45 minutes to one
hour to complete.

e Complete treatment if recommended by the evaluator.

e Pay all costs associated with the evaluation(s) and treatment
programming.

e Remain abstinent from alcohol and any illegal substances.

e Comply with the SCRAM Program Agreement as administered
by the York County Pretrial Services and the requirements of
SCRAM CAM monitoring.

7. Current Challenges

There are two significant challenges that affect the Target 25 pro-
gram which stakeholders are currently working to address. These
barriers include:

Blood testing delays. For jurisdictions conducting blood draws,

50 percent of impaired drivers are found to have at least one

drug other than alcohol in their system. With more jurisdictions
conducting blood draws to determine the offender’s BAC level and
also identify whether that individual is a polysubstance user places
a burden on the toxicology laboratories which can delay evidentiary
results. A major drawback associated with reliance on blood testing
is lab backlogs leading to delays in receiving test results. Once the
blood is drawn and the impaired driver is released, a charge is not



filed until the results of the blood analysis are received. Current-
ly, this process may take up to six months although in normal
circumstances, results are returned within 3-12 weeks from the
date of submission. Results are sent to law enforcement agencies
via “snail-mail” which adds to the timeframe. Once the testing
results are received, law enforcement then mails the notification of
charges to the defendant. Ideally, this process could be expedited
so that the turnaround is much quicker.

Disjointed systems. Lack of coordination and communication
among practitioners at different intercepts of the system presents
another challenge that can lead to a lack of accountability and

supervision. These gaps in the system must be targeted and closed.

For example, judges are frequently unaware of the arrest process.
Conversely, law enforcement officers are not always educated

on how the judicial process operates and progresses. The filing
processes in impaired driving cases can be slow which has the
potential to lead to confusion and errors. Certain misdemeanors
including public drunkenness, disorderly conduct, harassment,
possession of paraphernalia, etc. are often overlooked. Opportu-
nities to address offender behavior can be missed as a result. For

these and many other reasons, it is recommended that jurisdictions

perform internal audits to identify where there are deficiencies and
weaknesses in the DUl system and to bring together all relevant
stakeholders to increase channels of communication and collabo-
ration in an effort to address the identified shortcomings.

OUTCOMES

A significant amount of data is collected within the Target 25
program. This has allowed stakeholders to track some outcomes.
The following data is from 2014.

District Attorney outcomes. The Executive ADA maintains a folder
of DUI Court eligibility referrals to provide to Adult Probation. The
Deputy Administrator of Case Management records Target 25 data
for each case for future analysis and evaluation purposes. The
following DA outcomes were reported:

e The incident date to filing date in DUl cases was reduced by an
average of 20.99 days in the first year of Target 25 implementa-
tion; by 2014, the average timeframe was 3.90 days.

e The incident date to preliminary hearing date was reduced by an
average of 52.92 days in the first year of Target 25 implementa-
tion; by 2014, the average timeframe was 38.04 days.

e Multiple DUI offender cases dropped from 209 (25.87 percent] in
2011 to 80 (12.94 percent] in 2014.

e ‘True’ Target 25 multiple offenders dropped from 46 (22 percent)
in 2011 to 8 (10 percent) in 2014.

e Victims' claims in the county dropped by 50 percent.

Other jurisdictions across the country that have implemented
these types of procedures, frequently referred to as 24/7 Sobriety
Programs, have seen similar results.
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Supervision outcomes. The Probation Services Pretrial Bail Unit
also maintains records related to Target 25 participants including
alcohol monitoring installation statistics; participation and comple-
tion of social services; court appearance rates; recidivism/re-arrest
rates; new DUl offenses, and overall success rates. The following
Probation Services Pretrial Bail Unit outcomes were reported:

e Target 25 alcohol monitoring statistics:

o Atotal of 883 participants used CAM bracelets during 2014
(936 total offenders on Target 25 bail conditions).

o The average time between arrest and CAM use is 6-7 days.

o The average time from placement in the program to case
disposition is 152 days.

o The number of alcohol monitoring alerts prior to re-arrest:
0 total alerts.

e Social services referrals:

o There was a total of 817 Target 25 referrals to
social services.

o There were 75 successful completions of social services
programming at discharge.

o Atotal of 415 participants were still involved with social
services at the time of discharge.

¢ Employment and veterans statistics:

o Atotal of 1071 veterans were connected with services while
on supervised bail.

o Atotal of 62 percent of participants were employed at the
time of discharge.

e QOverall court appearance rate among Target 25 participants was
96 percent.

¢ Recidivism rates and compliance:

o Atotal of 96 percent of Target 25 participants were not
rearrested while in the program.

o Number of individuals re-arrested for DUl while on bail: 7.

o Average number of alcohol monitoring days prior to arrest
for a new DUI: 93 days (four individuals never appeared or
were arrested prior to CAM installation).

o Approximately 84 percent of participants had no re-arrests,
no infractions, no failure to appears, and no revocations
while in the program.

o York County saw a 17 percent decrease in impaired driving
crashes and a 22 percent decrease in impaired driving
cases between 2012 and 2014.
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8. Key Program Components for Success

Prior to the establishment of Target 25, York County had fairly
weak practices for managing DUI offenders, particularly at the
pretrial phase. As such, any system improvements were bound
to lead to significant progress. Many jurisdictions are in simi-
lar situations and stakeholders are encouraged to review the
elements of Target 25 that could be easily replicated and work
towards improving the processing of impaired driving cases and
the management of high-risk DUl defendants who are released
back into the community pending resolution of their cases. Some
of the program components that should be implemented more
broadly include:

e Identification of repeat/multiple DUI offenders at the point of
arrest allows practitioners to quickly determine which defen-
dants would benefit from comprehensive assessments and bail
conditions that require more intensive supervision and interven-
tions early in the criminal justice process.

e To address blood testing delays, the District Attorney discussed
turnaround times directly with the toxicology lab (the lab in this
jurisdiction is a private as opposed to a state lab). As a result of
these discussions, the DA agreed to impose an initial DUl charge
on the date of the offense and amend the charge, if needed, once
test results are received in an effort to move the process forward
as quickly as possible.

e Inclusion of all stakeholders to create buy-in for the program as
well as to inform and evaluate this process resulted in every-
one working collaboratively to facilitate implementation. Judge
Kennedy noted that “once stakeholders were educated about the
problems in the jurisdiction and the proposed process that could
address many of these issues, everyone came together to make the
vision a reality.”

e Understanding the process including how offenses are filed,
what testing matrix is being used to identify impairment (blood/
breath), and what the roles and responsibilities are for each
stakeholder is critical to program success.

e Emphasis was placed on conducting a risk/needs assessment as
early as possible. The Duty Judge Officer conducts a risk/needs
services evaluation to provide treatment options to offenders
in lieu of incarceration. In some jurisdictions, law enforcement
officers are conducting these assessments at roadside.

To date Lancaster, Berks, Butler, and Washington County, in Penn-
sylvania as well as Warren County in Missouri have implemented
programs that follow the Target 25 model. There has been wide-
spread interest in the program and Judge Kennedy has received
national recognition for his leadership in the form of GHSA's Peter
K. O'Rourke Special Achievement Award, NHTSA's Public Service
Award, and Responsibility.org’s Kevin E. Quinlan Award for Excel-
lence in Traffic Safety.
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SAN JOAQUIN COUNTY, CA PRETRIAL PROGRAM

California has historically struggled with significant bail issues.
Currently, according to the Board of State and Community Correc-
tions” annual Jail Profile Survey, approximately two-thirds of Cali-
fornia’s jail population, (about 48,000 people] are unsentenced. This
includes both people who are eligible for release but have not (or
cannot) post money bail and those who are not eligible for release.
In an effort to reduce jail-overcrowding and address unaffordability
issues regarding monetary bail and pretrial detention, a recent pre-
trial reform bill, Senate Bill 10 (SB 10) was drafted. SB 10 authoriz-
es a change to California’s pretrial release system from a mon-
ey-based system to a risk-based release and detention system. SB
10 was signed into law on August 28, 2018 and went into effect on
October 1, 2019. SB 10 allows offenders to be released on their own
recognizance or supervised release as part of a pretrial release
program with the least restrictive nonmonetary condition or com-
bination of conditions that will reasonably assure public safety and
the defendant’s return to court. Offenders cannot be required to
pay for any mandated supervision conditions. In addition, offenders
can only be detained pending trial if detention is permitted under
the United States and California Constitutions and if a judge finds

“by clear and convincing evidence that no condition or combination

of conditions of pretrial supervision will reasonably assure public
safety and/or the appearance of the persons as required”.

Once implemented, offenders will be retained (pretrial detention) in
jail or released based on a pretrial assessment tool (see Appendix
B Screening and Risk Assessment Tools). The model for this
process is the San Joaquin County Pretrial Services Program for all
offenders including DUI offenders. The San Joaquin County pretrial
services program was evaluated by the San Joaquin Community

Data Co-Op and found to have over a 97 percent success rate. As a
result, the San Joaquin County Court staff provided training to 31
counties in preparation of SB 10.



1. California Impaired Driving Law

California’s drunk driving law is also a drugged driving law that
states “DUI of alcohol and/or drugs.” All DUI offenses are misde-
meanor, however, fourth or subsequent offenders are designated
as a Habitual Offender for three years. California’s DUl implied
consent law stipulates that upon arrest of a DWI, an offender must
consent to a chemical test for alcohol and/or drugs including
breath, blood or, urine or a combination of both. Offenders that
refuse these tests are subject to longer license suspensions and
revocations. If the officer reasonably believes the offender is under
the combined influence of alcohol and drugs, and the offender has
already submitted to a preliminary alcohol screening (PAS] and/or
breath test, the offender may still be required to submit to a blood
or urine test to detect the presence of drugs. As of January 1999, a
urine test is no longer available unless:

e The officer suspects the influence of drugs or a combination of
drugs and alcohol, or

e Both the blood or breath tests are not available, or

e The offender is a hemophiliac or taking anticoagulant medication
in conjunction with a heart condition.

TABLE 7
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California law states: “it is illegal for any person to operate a
vehicle under the following conditions:

BAC of 0.08 percent or higher, if the person is 21 years old or
older.

e BAC of 0.01 percent or higher, if the person is under 21 years old.

e BAC of 0.01 percent or higher at any age, if the personis on a
DUI probation.

e BAC of 0.04 percent or higher, in any vehicle requiring a CDL—
with or without a CDL issued to the driver.

e BAC of 0.04 percent or higher, when a passenger for hire is in the
vehicle at the time of the offense.”

Law enforcement may confiscate the license and issue an order of
suspension along with a temporary 30 day license. The offender
may request a DMV administrative hearing within 10 days (see
Appendix 0. California SB 10 Arraignment to Trial Process Flow
Chart].

2. Administrative Sanctions

Administrative sanctions will be imposed immediately upon arrest
of a DUI (Table é). For a full list of California penalties see Appendix P.
California SB 1046/611 Restriction Requirements.

California Administrative DUl Sanctions

LEVEL OF FIRST OFFENSE SECOND OR THIRD OR
OFFENSE SUBSEQUENT OFFENSE SUBSEQUENT OFFENSE
(WITHIN 10 YEARS) (WITHIN 10 YEARS)
4 month suspension; restricted 1 year suspension; restricted license | 1 year suspension; restricted li-
.08 BAC license: proof of enrollment certificate | with ignition interlock after 90 day cense with ignition interlock after
(DL 107) in a DUI treatment program; | hard suspension 6 months hard suspension*
file proof of financial responsibility;
pay a $125 reissue fee; after a
mandatory 30-day suspension
10 month suspension; 5 month
15 BAC restricted license: 9 month DUI
education and counseling program;
file proof of financial responsibility;
pay a $125 reissue fee; after 30 days
hard suspension
probation; 9-month (60 hour) alcohol
.20 BAC and other drug education program
Notice of Completion Certificate
(DL 101)
1-year suspension 2-year revocation 3-year revocation
REFUSAL

*Restricted license privileges are not allowed for offenders with three or more DUI offenses.
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IGNITION INTERLOCK DEVICE

From January 1, 2019 to January 1, 2026, SB 1046, Hill mandates
repeat offenders for driving under the influence (DUI) and first DUI
offenders whose violations resulted in injury, to install an ignition
interlock device (IID) for a period ranging from 12 to 48 months. SB
1046 also allows those who receive a suspension under the Admin-
istrative Per Se law to obtain an IID-restricted driving privilege and
receive credit toward their required IID restriction period if they are
later convicted of a DUI. This includes DUI violations that involve
alcohol or the combined use of alcohol and drugs.

Repeat offenders that have three or more separate DUI convictions
and are revoked for 10 years under CVC §23597 and may be eligible
for early reinstatement an lID-restricted license. To be eligible for
early reinstatement, a five-year hard suspension and proof of absti-
nence during the suspension period must be provided. In addition, a
notice of completion certificate (DL 101) for an 18 or 30-month DUI
program, and Verification of Installation Ignition Interlock (DL 920)
must also be provided.

If an offender has been acquitted of DUl charges in court, a suspen-
sion or revocation will be reversed at the discretion of the DMV. A
reduction of a DUl charge to reckless driving in the criminal court
is independent from the administrative proceeding and does not
affect the driving privilege suspension.

3. Court Process

Court actions may involve a fine, jail time, delay of the licensing,
and completion of a DUl program. Completion of a DUl program
is required for all DUI convictions. Offenders convicted of a DUI of
either alcohol and/or drugs or both, will be required to pay a fine
to be determined by the level of offense, may also be sentenced to
serve up to six months in jail and subject to vehicle impoundment
and storage fees.

Completion of a DUI education program is required for all DUI
convictions. Those non-CDL offenders over the age of 21 that enroll
in a DUl program, file a California Insurance Proof Certificate (SR
22/SR 1P), and pay the restriction and reissue fees, may be issued

a restricted license. Low-risk first DUl offenders with a restricted
license can drive to/from work, during the course of employment,
and to/from a DUI program. Second and subsequent DUI convic-
tions result in increased penalties, including a 2 year suspension or
a revocation of up to 5 years.

Court sanctions base on level of offense include:
1st offense:

6-month license suspension;
completion of a DUI program;
e provide a California Insurance Proof Certificate (SR 22/SR 1P); and

payment of all fees prior to license reinstatement.
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High BAC (.20 or higher)

e court ordered enhanced DUI treatment program;
e 10-month license suspension (1 year suspension with injuryl;
e ignition interlock device.

Those High BAC (.15 percent or higher), repeat offenders, and re-
fusals are required to provide Notice of Completion Certificate (DL
101) for a minimum nine month DUl program.

ALl DUI convictions remain on DMV’s records for 10 years. Effective
January 1, 2007, new legislation extended the reporting period for
DUl offenses from 7 to 10 years for all public requestors, including
insurance companies. The new law allows insurance companies
access to the driving record information to properly apply the new
provisions of the Insurance Code established under Senate Bill
597 (2005), to determine a customer’s eligibility for a good driv-

er discount. Based on the new laws, drivers with a DUl violation
occurring within the past 10 years are not entitled to receive a
good driver discount. DUl violation under California Vehicle Code
sections 23140, 23152, or 23153 will report for 10 years. Other non-
DUl violations (e.g. 23103.5 “wet” reckless) report to courts and
law enforcement for 10 years and determine increased penalties
for repeat offenders but will continue to show on a public driving
record for only 7 years.

4. Program Overview

Judge Vlavianos modeled the San Joaquin Pretrial Program
specific to repeat DUl offenders after the Target 25 Initiative in York
County, Pennsylvania (see Target 25 Initiative Case Study). The
goal of the San Joaquin County Pretrial Program is to screen out
the low risk offenders from high risk offenders to assist with the
jail's population management and to decrease the risk to public
safety. All offenders undergo this process and are screened. Based
on the outcome of the pretrial assessment tool, screened DUI
offenders are either released with the mandated condition to wear
a transdermal continuous alcohol monitoring bracelet or sent to an
Alcohol and Drug Education Program.

5. Participant Eligibility

All Misdemeanor DUI repeat offenders are eligible for the San Joa-
quin County Pretrial Services DUl Program. Felony DUI offenders
are assigned to formal probation where the probation officer can
send them to the pretrial DUl program at their discretion.

First DUl offenders are “cited out” by the jail as a result of over-
crowding. First DUl offenders could be mandated to the program at
the judge’s discretion; however, the program is currently limited re-
garding the number of transdermal continuous alcohol monitoring
devices to be distributed to DUl program participants. There have
been discussions to expand the DUl program to first offenders, how-
ever the current target population focuses on repeat DUI offenders.



6. Current Program Requirements

The Pretrial Assessment Unit evaluation.

Submit to Virginia Pretrial Risk Assessment Instrument (VPRAI)
Payment of evaluation and treatment programming costs.

Abstinence from the use of alcohol and any illegal substances.

Compliance with the transdermal continuous alcohol monitoring
device and supervision requirements.

Compliance with probation supervision.

7. Program Process

DUI repeat offenders are reviewed within 24 hours by the Pretri-

al Assessment Unit located at the San Joaquin County Jail. The
unit is staffed 24 hours a day, 7 days a week including holidays

by probation staff. The Pretrial Assessment Unit was established

in October of 2014 to implement Evidence Based Practices in the
Pretrial Services Unit. These Evidence-based Practices include the
implementation of early interventions to modify behavior and use of
a validated instrument to screen pretrial offenders for appropriate
interventions. Pretrial staff conduct an evidence-based assessment
using the Virginia Pretrial Risk Assessment Instrument (VPRAI).
The VPRAI is automated and contained in the Pretrial and Commu-
nity Corrections Case Management System (PTCC). VPRAI exam-
ines the status of the offender at the time of the arrest including
current charges, pending charges, criminal history, residence,
employment, primary caregiver, and history of drug abuse. This
tool has been found to be 97-99 percent accurate when used for all
offenders. The Pretrial Assessment Unit also interviews the offend-
er and drafts a Pretrial Report. The Pretrial assessment eliminates
the monetary requirement as a determination whether an offender
is detained during the court process. This process is utilized for all
offenders. Once the Pretrial Report is provided to the Judge, he will
determine whether DUI offenders (as well as other offenders) are
eligible for the DUI pretrial release program or if they should be
retained in custody while their case moves through the court pro-

cess based on the level of risk and potential harm to the community.

Those repeat DUI offenders determined eligible by the Judge will
be required to wear a transdermal continuous alcohol monitoring
device and are supervised by probation.

Pretrial supervision for offenders can include a range of mandated
pretrial release. For repeat DUl offenders specifically, the
transdermal continuous alcohol monitoring device is monitored by
the contracted manufacturer who sends daily reports to probation.
Probation will review the device reports to identify any violations
including circumvention of the device or positive alcohol events. In
addition to wearing the device, repeat DUI participants are often
mandated to complete drug and alcohol education. The hours

and length of the drug and alcohol education are based on level

of offense (see CA DUI Law section). Depending on the outcome

of the VPRAI, participants are required to report by phone, in
person, or with GPS weekly to the assigned staff person. Offenders
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are provided support by Probation Officers and Pretrial Program
staff and are guided through the Court process until sentencing.
Participants will also receive reminders for any scheduled
appointments or court appearances.

Violations of repeat DUI offender pretrial requirements are resolved
in court. Violations can include non-compliance with scheduled
probation appointments and confirmed positive alcohol events as
noted on the transdermal device reports. The probation notifies

the Judge of any violations, whereby the participant is required to
appear in court. In California, attorneys can appear on behalf of

the offender, however Judge Vlavianos requires the participant to
appear. Judge Vlavianos reviews the violation and will determine
appropriate sanctions. To date, Judge Vlavianos reports that none
of the repeat DUI participants have received a subsequent DUI.

According to Judge Vlavianos, most San Joaquin County DUI pretri-
al participants transfer to his DWI Court. Approximately 95 percent
of misdemeanor DUl offenders plea to the DWI court at arraign-
ment (first appearance). The court works closely with the Data
Co-Op to track offenders’ success in the program and reports to the
Community Corrections Partnership. Additional stakeholders in the
project include the Courts, Sheriff's Department, District Attorney’s
Office, Public Defender, Behavioral Health, and community-based
partners. The processes were developed, and ongoing support is
provided by the Pretrial Sub-Committee, which is headed by the
Chief Probation Officer, Stephanie L. James.

8. Funding

In 2011, California lawmakers passed a "Realignment Bill"-Assem-
bly Bill 109, that shifted responsibility for thousands of offenders
convicted of all nonviolent crimes including DUI offenses from state
prisons to counties. Offenders convicted of nonviolent crimes now
serve sentences in county jails, not prison. This bill also required
community corrections(probation)/community parole to supervise
these offenders upon release, however as part of AB 109, the state
also allocated billions of dollars to the counties for these supervi-
sion purposes. San Joaquin County allocated this funding, approx-
imately $6.8 million in the first year, to the following:

e day reporting center;

e specialty courts aimed at helping former prisoners’ transition

back to the community; and,

expanded use of a risk assessment tool to rank each former
inmate’s likelihood of committing new crimes.

The funding allocated to the elements above include these ser-
vices provided for the pretrial DUl offender program. Specific to
the Repeat DUI Pretrial Program, transdermal continuous alcohol
monitoring devices for repeat DUI pretrial program participants

is funded by these state funds allocated from the realignment bill
through the community corrections partnership.



CASE STUDIES

9. Current Challenges

Challenges faced by the San Joaquin Pretrial DUl Program include
the following:

Risk Assessment. The San Joaquin County Probation Supervi-

sion Unit does not currently use DUI specific tool to assess DUI
offenders. Judge Vlavianos has addressed this since the current
assessment is likely underscoring DUI offenders. A change to a DUI
specific assessment, the DUI-RANT (see Appendix B. Risk As-
sessment and Screening Tools) is under review. In addition, those
offenders who score low on the assessment tool and are not placed
into the repeat DUI pretrial program are sent to an Alcohol and
Drug Education Program which is not an evidence-based practice
regarding responsibility and reform for DUl offenders.

Diversion. In California, because of the jail overcrowding issues,
several misdemeanor cases are granted diversion. For those DUI
cases that are granted diversion, the DUl charge is expunged from
the record. Judge Vlavianos has discussed this with PAS underlying
the importance of keeping a DUI offense on record to accurately
identify potential repeat offenders regarding public safety.

10. Key Program Components for Success

The following have been identified as key components to the
success of the program:

e Utilizing the evidence-based transdermal continuous alcohol
monitoring device paired with probation supervision holds repeat
DUI offenders accountable and allows for other interventions to
be utilized to change behavior.

e Implementing a multitrack screening process to identify appro-
priate levels of supervision and alcohol education and treatment.

e Utilizing an evidence-based tool for screening. The VPRAI has
been shown to be 97-99 percent effective in identifying low-risk
offenders.

¢ Identifying best practices utilized in the field (Target 25 Program,
see case study) and modifying them to fit the San Joaquin
County community.

e |dentifying stakeholders that support the program. The Pretrial
Assessment and Monitoring Program in San Joaquin County has
drawn praise and support from an array of local leaders, includ-
ing the District Attorney, Public Defender, and Sheriff.
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SOUTH ST. LOUIS COUNTY (SSLC), DWI COURT, DULUTH, MN

According to the Minnesota Department of Public Safety (MN DPS],
Office of Traffic Safety (OTS), in 2015 of all Minnesota residents,
619,319 had a DWI on record. Additionally, one in nine persons in
Minnesota, including those with licenses revoked or cancelled had
a DWI; one in 21 (260,538) had two or more arrests; and one in 45
(121,328] had three or more.

After attending foundational training from the National Center for
DWI Courts (NCDC) in 2006 and identifying a critical need in the
community, Judge Shaun Floerke facilitated the implementation
of the South St. Louis County (SSLC) DWI Court located in Duluth,
MN in February 2008. The SSLC DWI Court took their first client on
Superbowl Sunday.

1. Minnesota Impaired Driving Law, Administrative Sanctions,
and Court Process

see Isanti County, MN Pretrial Programs section of guide.

2. Program Overview

The mission of the South St. Louis County DWI Court is “to provide
a comprehensive, multi-disciplinary response to the repeat DWI
offender that breaks the cycles of addiction and crime through
accountability and improved access to services” (SSLC DWI Court
Policy and Procedure Manual, 2017). The goals and objectives of
the SSLC DWI Court are to reduce recidivism, promote abstinence
of substances, retain participants within the program, provide
improved access to services and improve function levels of partici-
pants (SSLC DWI Court Policy and Procedure Manual, 2017).
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MEASURED BY:

Arrests

GOAL 1: REDUCE

RECIDIVISM Charges
Convictions
Probation violations
PBT testing

GOAL 2: ABSTINENCE

Urinalysis testing

Self-report on follow-up interviews

GOAL 3: RETENTION

Rates of graduations versus terminations
Appearances at DWI Court hearings
Attendance at probation appointments
Completion of treatment programming

Completion of other programming requirements

GOAL 4: IMPROVED ACCESS
TO SERVICES

Comprehensive assessment completed during first week
Referrals to identified services/further assessments
Identified services entered/completed

Enrollment with primary care physician

GOAL 5: IMPROVED
FUNCTION LEVELS

Attendance at self-help groups
Obtaining stable housing

Paying fines and court costs
Participation in pro-social activities
Attaining employment

Reinstatement of driver’s license

51



The SSLC DWI Court Program is designed to promote public safety
while protecting participants’ right to due process through a
non-adversarial approach. The SSLC DWI Court has made signifi-
cant changes over the years, including a fundamental shift from a
focus on sanctions to adjusting treatment to better serve partici-
pants. The SSLC DWI Court Program follows the evidence-based
“10 Guiding Principles of DWI Courts” which are best practices
based on research that set guidelines for DWI Courts. However,
unlike most DWI courts that occur post-sentencing, the SSLC DWI
Court includes pre-plea, post-plea/pre-conviction, and post-con-
viction participants, implementing early intervention treatment
services both pretrial and post-trial. Program participants typically
consist of repeat DWI offenders and after several years expanded
to gross misdemeanors and felony DWI offenders. The SSLC DWI
Court serves the needs of the high-risk/high-needs offenders who
pose the biggest risk to the public safety of their community. The
SSLC DWI Court Program includes offenders that many DWI Court
programs exclude. Participants often have significant mental
health issues and several co-occurring disorders in addition to
their substance abuse issues. The SSLC DWI Court has had great
success in helping these high-risk offenders recover and serve as
productive members of their community.

The SSLC DWI Court staff is a “team” that works together to provide
an informed and cohesive individualized case management plan
for participants in the program. The SSLC DWI Court team includes
the court coordinator; county attorney; city attorney; a private
defense attorney; a public defender; a case manager from public
health; law enforcement officers from the Minnesota State Patrol,
the St. Louis County Sheriff's Department and the Duluth Police
Department; a representative from the DreamLife Psychological
Services, a representative from the Fond du Lac Tribe, and a

client advocate and treatment representative from the Center for
Alcohol and Drug Treatment (CADT). The case manager, Recovery
Community Representative from Recovery Alliance Duluth, NERCC
Representative, and two Probation Officers from Arrowhead
Regional Corrections (ARC) were originally funded by SAMHSA
grant funding and now through a grant from the Minnesota
Department of Human Services.

The length of the SSLC DWI Court program is determined by the
participant’s screening and assessment outcomes, compliance with
program requirements, and their ability to meet their individual
case plan goals. The minimum length of time the program can

be completed in is 14 months (see Appendix F SSLC DWI Court
Graduation Application) however the average time is 18 months

with additional supervision during the five or six years of remaining
probation. Participants must complete all five phases of the
program to graduate. Graduation is considered the sixth Phase
that includes continuing care post-graduation until their probation
requirement is completed.
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Program requirements include:

e intensive supervision and treatment;

regular court appearances;
random drug and breathalyzer testing;

Bluetooth alcohol monitoring devices-Outreach Smartphone
Monitoring System (OSM]

random home visits (via probation officer and law enforcement
on nights and weekends);

regular case management contacts;

chemical dependency treatment;

e cognitive-based educational programs; and,

e other supportive programming.

The SSLC DWI Court program is an abstinence-based program. The
program typically includes 40-45 active participants in addition to
graduates and alumni participants that continue to receive super-
vision as delineated in the sixth phase (see Appendix G. SSLC DWI
Court Phases Cheat Sheet]. The target population are residents

of South St. Louis County who are at least 18 years old and have
been arrested for a Felony DWI; a 3rd in 10 years DWI with one

additional conviction, or who are facing a violation of probation on
a 2nd Degree DWI that could result in revocation of their stay of
execution; or a Felony Criminal Vehicular Operation with victim
approval prior to entry (SSLC Policy and Procedures Manual, 2017).
However, all high risk/high needs offenders are typically placed
into the program. Offenders that do not agree to the program who

“bail out” or are subject to an alternate conditional release go to

prison, according to agreements with the County Attorney’s Office
and Public Defender’s Office; and will be required to participate in
the program upon conviction. Offenders are advised to talk to their
attorney regarding the legality of their due process rights. Clients,
while they are accountable to the SSLC DWI Court and getting the
help they need, can exercise every legal right they have including
bail, which may delay their entry and prolong their experience,
rather than opt for supervised release to the SSLC DWI Court.The
SSLC DWI Court pretrial process does not take the participant’s due
process away--the participant’'s DWI Pretrial Release components
are part of the DWI Court.

3. Participant Eligibility
The following eligibility criteria for entrance into the SSLC DWI
Court program include:

e The participant has received a Felony DWI, 3rd DWI in 10 years
DWI (not a felon) on a probation violation, 2nd Degree DWI facing
a VOP, or a Felony Criminal Vehicular Operation with
victim approval.



The participant must be a United States Citizen.

The participant must be a resident of South St. Louis County and/
or the offense occurred in South St. Louis County and it is feasi-
ble for the Court to supervise the participant.

The participant must be 18 years of age or older.

The participant must submit to a chemical assessment of sub-
stance abuse or dependence and be determined high-risk/high-
needs (DUI-RANT].

Pay DWI Court fee $100 per month in program.

Previously excluded presumptively probationary offenders, are
now eligible.

Offenders are not be admitted into the SSLC DWI Court based on
the following exclusionary criteria:

e The offender is a juvenile (under the age of 18).

e The offender is not mentally competent or medically capable of

complying with the rules of the DWI Court.

The offender is currently on Conditional Release parole
from prison.

e Certain sex offenses/domestic assaults/violent offenses/weap-
ons convictions are given discretionary review by the DWI Court
Team to determine client eligibility and additional program
conditions for acceptance.

Violent offenders are admitted based on the discretion of the DWI
Court Team. Prior convictions for assault are given discretionary
review by the DWI Court Team to determine client eligibility and
additional program conditions for acceptance. The sentence for
clients who are presumptive commitments will be different than for
clients who are subject to the standard DWI felony sentence.

4. Current Program Requirements

Requirement for those DWI Court participants on a presumptive
commit must:

Complete longer phases (a total of 2 years minimum between
phases I-IV of the program)

Serve six consecutive days in jail (encouraged to serve upon point
of arrest/entry)

Complete community service hours as determined by the DWI
Court team (typically 160 hours)

Pay DWI Court fee $100 per month in program
e Comply with all other DWI Court Rules

e Plead to charges prior to starting Phase 1
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5. Program Process

Participants for the DWI Court Program are screened for eligibil-
ity at arraignment or after a probation violation by probation and
referred to the DWI Court team for review. Probation officers check
the arrest sheets every day for felony DWI offenders. According

to statute, offenders are retained in jail prior to first appearance.
Probation screens potential participants utilizing the DUI-RANT
(see Appendix B Risk Assessment and Screening Tools). The treat-

ment director also screens potential participants using a clinical
in-house assessment that includes parameters to define mental
health, substance abuse, and other factors affecting treatment. The
case manager will sometimes conduct a CARS assessment (see
Appendix B Risk Assessment and Screening Tools]. Outcomes from

these screenings are also used to inform the participant’s individu-
alized case plan, wrap-around services, and referrals to treatment
including mental health and/or other supportive agencies. All
participants including those that are eligible for public funding for
treatment undergo a chemical dependency assessment.

SUPERVISION AND TREATMENT

If offenders are eligible (felony or targeted gross misdemeanor,
high risk, high need) they brought into the program. The DWI Court
Team would discuss on rare occasions whether there might be rea-
sons to exclude offenders if they do not fit eligibility. Those accept-
ed into the program prior to submitting a plea, agree to undergo
treatment upon release from custody. Participants that bail out of
the program avoiding pretrial supervised release are required to
participate upon plea or finding of guilt. Participants are required
to agree to the following to enter the program:

e supervised release status (with probation);

e chemical health assessment and compliance
with recommendations;

e compliance with random urine and breathalyzer testing;
e compliance with OSM including GPS tracking;
e probation home visits;

e drug test within 24 hours of release from jail and random drug
testing for the duration of the program; and

e attendance with the DWI Court Judge according to
phase requirements.



Participant entry into the program from arrest is approximately
one week. There are five Phases that define the SSLC DWI Court
Program for detailed phase structure and components (see
Appendix G SSLC DWI Court Phases). Participants are supervised
by probation upon their release from jail. Each participant is
referred to two dedicated probation officers specifically assigned
to the DWI Court for case planning, monitoring, accountability, and
direct services. After sentencing, the probation officer conducts an
LSI-R (Level of Service Inventory-Revised), a pre-screening and
risk/needs assessment tool; and a Pre-Sentence Investigation for

each participant. At intake, the treatment director conducts ASAM
and a SOCRATES assessment (see Appendix B Risk Assessment

and Screening Tools). These screenings and assessments are

used to inform a case management plan based on the participant’s
individual risk and needs. Participants are also screened for co-
occurring psychiatric disorders and referred to relevant additional
treatment as needed. The case manager also addresses housing,
insurance, medical, dental, and other participant needs.

Participants enter a treatment program as soon as possible fol-
lowing the assessment. Treatment components include:

¢ Detox/Withdrawal Management Assessment and funding
determination (may include county-paid-consolidated funds,
medical assistance, or self- insured)

e Referral to appropriate treatment
¢ Residential/extended care program
e High-intensity outpatient program
e Low-intensity outpatient program
e Continuing care

e Support group meetings

e In-custody outpatient programming at Northeast Regional
Corrections Center

Upon entry into the program, DWI Court participants are informed
about testing policies and procedures and are required to sign a
testing agreement. This document informs participants that ran-
dom urine analysis (UA) and breathalyzer tests are administered by
the probation officer throughout each phase and mandatory com-
pliance is required for the program. Participants are also required
to utilize and comply with Bluetooth Alcohol Monitoring Devices
(OSM device) requirements. The frequency of testing is determined
by each Phase and may be increased or decreased based on com-
pliance or non-compliance at the discretion of the DWI Court Team.
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A participant call-in drug testing system is utilized and supervised
by probation where participants will make daily calls to the center
to receive notification of their required drug test. Treatment provid-
ers also perform drug testing independent of the call-in system. UA
panel results are immediate; however, UA tests can be sent to a lab
for further testing on an as-needed basis. In these cases, results
are typically reported within 48 hours. Participants must have 90
consecutive days of negative alcohol and drug screens to advance
to Phase 6 (Graduate Status.) Graduate relapse, results in the
participant returning to Phase 1, day 60, where the participant must
progress through the Phase program requirements again. However,
the graduate will accelerate through the phases quicker and back
to graduate status within six months if they are compliant with all
the remaining requirements.

Intensive supervision is one of the primary components of the
program. Probation, the primary treatment provider and the court
coordinator track participant progress for the duration of the SSLC
DWI Court Program. Probation will conduct randomized field

visits to the participant’s home or place of work. Case notes are
documented and included in staffing meeting debrief documents.
Participants receive assistance from the DWI Court Team in ob-
taining ancillary services as needed including supportive housing,
employment skills training, GED classes, childcare, transportation
and other needs. Participants may be required to install an ignition
interlock device in their vehicle to obtain license reinstatement.
Arrowhead Regional Corrections received grant funding to provide
a dedicated probation officer that works with the State DMV to
help participants get their license back including grant money for
participants to pay for their ignition interlock devices. One interlock
vendor is used for the program. The interlock device utilized by the
program has video, GPS, and real-time reporting to immediately
address any violations on the interlock device. In addition, OSM are
required and provided by the DWI Court. The DWI Court will also aid
participants with transportation issues in the form of monthly bus
passes and have in the past given participants donated bicycles as
needed. Participant case management throughout the program is
determined on an individual basis based on determinations from
the SSLC DWI Court Team. The SSLC DWI Court Program is a truly
individualized program which accounts for the program'’s highly
successful outcomes.
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SANCTIONS AND INCENTIVES

Sanctions and incentives are immediate. Sanctions are imposed to ~ community service, written assignments, restricted travel, house
correct a violation or inappropriate behaviors/choices made by the arrest, modified curfew/check-in time, extra UA/breath testing, and
participant. Sanctions are defined in the SSLC Policy and Procedure increased supervision or court reporting.

manual as “the imposition of one or more negative consequences in

response to undesirable behavior(s)”. According to the SSLC Policy Incentives are imposed to enforce positive behaviors. Incentives are

defined in the SSLC Policy and Procedure manual as: “the award of
one or more positive consequences that is the direct result of, and is
a reward for, the participant’s positive behavior”. Incentives include
gift cards, late curfew and leave court early cards.

and Procedures Manual, sanctions must be predictable, consistent
and immediate. Sanctions are imposed according to evidence-based
best practices and are implemented on a graduated scale where
the participant receives the least restrictive sanction based upon
past behavior and the severity of the violation. Sanctions include

Driving offenses are met with specific consequences as outlined in table 8:

TABLE 8

South St. Louis County DWI Court Driving Offenses
and Penalties

Minimum 24 hours jail.
CANCELLED LICENSE AND DRIVING OR

IGNITION INTERLOCK VIOLATIONS Add 6 months to the end of phase 5. Graduates will return to phase 5
for 6 months.

Minimum 7 days jail.
CANCELLED LICENSE OR USE OF DRUGS OR ALCOHOL AND

EITHER DRIVING OR ATTEMPTING TO DRIVE (INCLUDING Revocation and execution of sentence.
ATTEMPTED USE OF AN IGNITION INTERLOCK DEVICE)

Participants may be terminated from the program for one or more The SSLC DWI Court Judge and his team attempt to mitigate these
of the following program violations or noncompliance: behaviors through corrective action at the first sign of non-com-
pliance throughout the program. Often, in lieu of termination, the
court will impose the following at the discretion of the Judge and
the DWI Court Team:

e failure to maintain contact and/or absconding for a minimum of
30 days;

e incurring a new DWI charge;

e failure to comply with program requirements within a reasonable extension of current phase;

period of time and participant has failed to improve attendance e return to prior phase;

or motivation;
e more frequent court appearances;

e any conduct deemed inappropriate for DWI Court participation as

flash i tion (24 h , ti 48);
determined by the DWI Court Team. ash incarceration { ours, sometimes 48]

e electronic monitoring;
e Community Service Work [CSW] or Sentence to Service (STS) work;

e extension of probation term.
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GRADUATION
Graduation from the SSLC DWI Court program requires comple-
tion of the following:

e successful completion of all phase and program
requirements, including chemical dependency
treatment and cognitive programming;

e 90 days minimum continuous, documented sobriety;
e minimum of 14 months in the program;

e submission of graduation application see (Appendix L South St.
Louis County DWI Court Graduation Application);

e payment of all fees.

Participants are required to submit an application for graduation.
This application provides a mechanism for participants to reflect on
their life, the changes they have made, and how they plan to con-
tinue those changes. Upon graduation, participants will continue to
have supportive services from the DWI Court Team. Unique to the
SSLC DWI Court, graduated participants continue to be monitored
by dedicated probation officers for the balance of their probation
term. Graduated or Alumni participants will come to court and
report to the DWI Court Judge every six months and are subject

to random UAs and home visits throughout the remainder of their
probation period. Graduated participants also belong to an Alumni
group that meets once a month. A peer-peer program is currently
being established in the community.

FEES

DWI Court fees range are $100/month for all active phases to be
paid to the SSLC DWI Court. Although the SSLC track fees and pay-
ments, participants are responsible for maintaining their own re-
cords of their payments and remaining balances. It is not required
that fees are paid to advance to the next Phase in order to alleviate
disparity issues regarding Phase completion, however Graduation
requires that all fees are paid in full. The SSLC DWI Court team
monitors the participant’s ability to pay on schedule. Participants
are not held back from “phasing up” however, they are encouraged
to take a thoughtful approach and are not allowed to wait until just
prior to graduation to start paying. Participants that are deemed
unable to pay may complete community service work (CSW) or
Sentence to Service (STS) work in lieu of payment at the discretion
of the SSLC DWI Court Team. Participant failure to comply with
payments, CSW or STS are reviewed by the DWI Court Team and
sanctions may be imposed.
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DATA TRACKING

Data deemed necessary to measure goals and objectives as identi-
fied by evidence-based drug court proposed variables is manually
entered into the electronic Court Services Tracking System (CSTS)
and maintained by Arrowhead Regional Corrections. This database
is used statewide to collect, store, and distribute information about
each participant. Collected variables include the participant’s
progress on probation, court participation, and treatment and
evaluation needs. This information is maintained by the DWI Court
Coordinator, stored on the St. Louis County computer network,

and shared statewide through the Statewide Supervision System
(SSS). Yearly evaluations are conducted to determine the program’s
effectiveness regarding meeting goals and objectives and to ensure
fidelity to the program design. In addition, an outcome evaluation is
conducted through an outsource contractor.

6. Funding

Research has provided evidence-based data and outcomes to
support on-going grant funding for DWI Courts including the
identification of targeted populations, best practices to reduce
recidivism, and varying judicial tracks to meet the needs of different
risk levels of offenders.

The SSLC DWI Court Program is grant-funded by the MN OTS
through federal grants from the National Highway Traffic Safety Ad-
ministration (NHTSA), and Bureau of Justice Assistance (BJA) and
has supplemental funding received from the county that is distrib-
uted throughout the district. Participant fees and grant funding are
used to pay for UA testing. Additional SAMHSA funding is provided
for the DWI Court Team case manager; however, this funding is
nearing its term. Certain team members are not funded through
the SSLC DWI Court; however, these members are indefinite mem-
bers of the team and participate on a voluntary basis in addition to
their employment by their participating agency. These members
include the Probation Department, County Sheriff, County Attorney,
Northeast Regional Corrections Center (NERCC), Fond du Lac, Re-
covery Alliance Duluth (RAD), and Public Defenders. However, half
of the probation officers’ compensation comes from grant funding.



7. Current Challenges

The current challenges faced by the SSLC DWI Court include
the following:

e Access to treatment can be a barrier however, the SSLC DWI
Court Team always determine an alternative plan. Some advan-
tages to overcome this challenge as acknowledged by the SSLC
DWI Court are:

o Not having a one size fits all treatment plan.

o Clients are allowed to choose providers as long as they

match the assessed level of care. This gives them a voice in

their treatment and what the federal law requires.

o Providing different levels of care for clients. For example,
for participants who are actively using substances where
certain logistical barriers may delay treatment, a lower
level of care is often allocated including electronic home
monitoring, daily alcohol monitoring, etc. Often these par-
ticipants stabilize with these lower levels of care.

e Running an individualized court that takes an incredible amount
of time can be challenging for team members. However, the pas-
sion and the dedication of the SSLC DWI Court Team members
and their agency’s support account for the continued longevity
and success of the program.

e Funding is always a challenge; however, it is not a barrier. The
primary costs of the court are UA costs that are paid for by the
participant and grant funding.

e Transportation for participants in rural areas can be a challenge,
however the SSLC DWI Court obtains bus passes and other
transportation solutions for these instances.

8. Key Program Components for Success

The SSLC DWI Court Program has proven to be extremely suc-
cessful in their mission to break the cycle of addiction with their
participants (see Outcomes section below). All team members are
in constant communication and respect each other. Judge Floerke
provides the leadership necessary to conduct an individualized
non-adversarial approach where all DWI Court Team members
have an equal voice. The highly individualized case management
plan including continued support beyond graduation of participants
are considerable key components to the success of the program.
Additional key components that contribute to the success of the
program include the following:

¢ Fidelity to the Drug Court Model

As previously mentioned, the SSLC DWI Court program strictly
follows evidence-based best practices as defined in the “10
Guiding Principles of DWI Courts” and Key Components for
DWI Courts.
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Program Entry Pre-Plea

According to NPC Research, allowing participants into the
drug court program only post-plea was associated with lower
graduation rates and higher investment costs while drug
courts that mixed pretrial and post-trial offenders had similar
outcomes as drug courts that keep those populations separate
(Carey, Finigan, & Pukstas, 2008). Participant entry into the
DWI Court program pre-plea allows for early interventions
and admission into treatment to facilitate behavior change and
enhance recovery outcomes.

Utilizing a Validated Risk Assessment Tool

The SSLC DWI Court Program conducts validated screening and
assessment tools to properly identify participant risk and need
levels to appropriately assign interventions and treatment. In ad-
dition, a mental health assessment is conducted for all incoming
participants to determine if they need additional services which
is then incorporated into their case management plan.

Rapid Testing Outcomes

UA, Bluetooth Alcohol Monitoring Devices, and interlock results
are real time with immediate response. Further testing is
conducted on an as-needed basis. Research has shown that
obtaining drug testing results within 48 hours of submission is
associated with higher graduation rates and lower recidivism
(Carey, Finigan, & Pukstas, 2008). The SSLC DWI Court team
demonstrates swift and appropriate measures in response to
drug test violations and compliance. This has been shown to
increase positive behavior change outcomes.

Community Involvement

The SSLC DWI Court Program team includes members of their
community, specifically a local tribal representative as well as a
local law enforcement representative. Research has shown that
drug court programs that included law enforcement on the drug
court team had 88 percent greater reductions in recidivism and
an increase of 44 percent in cost savings compared to programs
that did not include law enforcement (Carey, Mackin, &

Finigan, 2012).

Consistent and Effective Communication

DWI Court team members communicate regularly and attend
every staffing meeting to report participant status and progress
on a regular basis. In addition, probation and treatment share
updates through email. Studies conducted by NPC Research
show that programs have 50 percent greater reductions in
recidivism when these staff members regularly attend team
meetings compared to programs that do not perform this
practice (Carey et al., 2012).



Consistency Among Team Members, Program Processes and
Continued Best-Practices Training

Staff are indefinite members of the DWI Court Team that have
been specifically assigned to the DWI Court including Judge
Floerke. The SSLC DWI Court Program has written guidelines
for program and program processes including eligibility, Phase
requirements, incentives, sanctions and graduation criteria. The
team continuously attends DWI Court Training and is well-
versed in evidence-based best practices.

Electronic Data Reporting

The SSLC DWI Court Program has successfully implemented an
electronic data system. This allows for the availability of reliable
real-time data to adequately monitor participant behavior and
actions throughout the program. Electronic data reporting also
provides information for evaluations of court practices to ensure
fidelity to evidence-based best practices and identification of
elements within the program that may need modifications.

Evaluation and Review of the DWI Court Program.

The SSLC DWI Court Program is consistently monitoring their
program effectiveness and identifying best practices to imple-
ment within their programs. A policy committee has been cre-
ated to discuss global issues such as sustainability, community
connections, and participant needs. Policy meeting discussions
include information learned at drug court conferences, sanc-
tions and incentives reviews, and potential updates to the DWI
court policy manual. The committee includes DWI Court team
members and meets at regular policy meetings.
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9. Outcomes

The SSLC DWI Court Program was evaluated by NPC research in
2014. Evaluation outcomes included the following when compared
to traditional court systems:

e SSLC DWI Court Participant graduation rate is 98 percent, which
is double the national average.

e SSLC DWI Court Participants had three times fewer rearrests for
any charge in the first year.

e SSLC DWI Court Participants had 66 percent fewer rearrests, and
66 percent fewer new DWI arrests three years after
program entry.

e SSLC DWI Court Participants received half as many victimiza-
tions (person and property arrests) two years after entry.

e SSLC DWI Court Participants had 60 percent fewer felony arrests
two years after entry.

Overall, the evaluation showed that DWI court participants were
rearrested less often than the comparison group even though the
DWI court group had more offenders with felony DWI arrests than
the comparison group. The evaluation also revealed that high-risk/
high-need participants benefit the most from this program, and
those who had been arrested the most in the past, that have a
higher criminal history, performed the best during the program.
In addition, there were significant cost savings for the county as a
result of the positive outcomes that occur while the participant is
still in the program. The current retention rate for the SSLC is 93
percent and the recidivism rate is 4 percent.

In 2018 Judge Floerke and his team received the National Center
for DWI Courts (NCDC) DWI Court Leadership award. “We're trying
really hard to do the right thing. We've brought in trainers from
around the country. Our team knows the research and knows the
best practices.”



Recommendations

The case studies presented in this report provide examples of how
these jurisdictions identified the need within their community;
addressed certain barriers presented when initially implementing
these pretrial services; and sustained these programs to provide

a safer public safety service to the community. Most notable, each
Case Study Jurisdiction is led by a champion for the program who is
not only a leader in their judicial district but is also a prominent fig-
ure within their community. Strong leadership is a vital component
for success among these programs. Each Case Study jurisdiction
also expressed the importance of consistent and effective commu-
nication between participating agencies and stakeholders and iden-
tifying stakeholders in the community that support the program.
Community support is a key element in sustaining a successful
program, especially in particularly political climates.

As shown in Joaquin County, a dedicated pretrial services agency

is helpful when implementing these services. A dedicated pretrial
services agency guarantees that there is a single entity responsible
for and managing the pretrial functions under a single organization.
This allows for better coordination among stakeholders and review
of process elements provided to the pretrial programs manage-
ment that can make independent decisions on budget, staffing,

and policy. A dedicated agency provides better staff direction and
motivation to critical work priorities and clearer lines of communi-
cation. The pretrial services agency should be a separate, indepen-
dent entity although jurisdictions may incorporate pretrial services
agencies within a larger parent organization if that component has:
a clearly defined, pretrial service related function as its purpose as
seen with the SSLC DWI Court. As with the SSLC DWI Court, various
stakeholder agency staff are dedicated to the SSLC DWI Court only
to work with these offenders.

Elements of an effective pretrial system include pretrial release
and detention decisions based on risk and designed to maximize
release, court appearance, reduce jail overcrowding and enhance
public safety. A key component to effectively and properly identify
DUI offenders including their element of risk is by identifying their
number of prior offenses. Pretrial Diversion Programs that expunge
the offense from the record is eliminating a key factor to identify the
potential level of risk for the offender. An alcohol-related offense
must be retained on the offender’s record (Hedlund and McCartt,
2002) see Case Studies Oregon DUII Diversion Program section.

The period between arrest and arraignment is a window of oppor-
tunity to not only identify offender risk level, but also intervene and
articulate the value of substance abuse treatment. Drug testing,
screening, and assessment for substance abuse and dependence,
needs assessment in other areas, and relapse prevention are im-
portant components of intervention at this time as well as at other
points along the continuum. Each of the case studies in this report
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identified that utilizing an evidence-based validated screening and
risk assessment tool, preferably one that is specific to alcohol such
as the DUI-RANTS, CARS, and IDA (see Appendix B Risk Assess-
ment and Screening Tools) is considered a best practice and allows

for the identification of appropriate bail conditions and levels of
intervention in this regard. Utilizing an assessment that is not spe-
cific to alcohol for DUI repeat offenders may underscore the level
of risk for these offenders thereby leading to inappropriate pretrial
intervention measures.

Perhaps the strongest recommendation for pretrial services
programs as defined in each of the case studies contained in this
report is the importance of supervision of these offenders. Ap-
propriate supervision measures include an alcohol monitoring
device such as an ignition interlock device, transdermal continuous
alcohol monitoring devices, or home alcohol monitoring device;
combined with supervision of the offender during this time. Super-
vision usually conducted by community corrections, probation or in
some instances the County Sheriff. Holding offenders accountable
for violations on these devices in a swift and timely manner is crit-
ical to the effectiveness of the program. Immediate notification to
the supervising agent by device vendor for violations is an integral
component of the supervision process.

Each of the Case Study jurisdictions also noted the importance of
consistently monitoring their program effectiveness and identifying
best practices to implement within their programs. Some jurisdic-
tions conduct in-house evaluations in addition to hiring an outside
contractor to fully evaluate their program. The San Joaquin County
Pretrial DUl Program and the SSLC DWI Court Program have hired
an outside research agency to identify both program strengths and
areas to improve the program. This allowed for the development of
innovative ways to monitor and provide tools affect behavior change
for this population.

It is understood that jurisdictions vary when adjudicating DUI
offenders. These variations may affect a jurisdiction’s ability to
implement certain recommendations as presented in this report.
There may be jurisdictions that do not have established proce-
dures or resources for those offenders who are deemed in need of
substance abuse or mental health treatment, or their resources
are limited. In addition, the political climate of various jurisdictions
may not allow for certain recommended legislative changes.

Recognizing the disparities mentioned above, the following prac-
tices have been noted as key factors for success presented in each
of the Case Studies within this report. The following recommenda-
tions should be considered when seeking to establish or improve
pretrial services for DUl offenders.
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TABLE 9

Recommendations for Strong
Pretrial Services for DUl Cases

Reduce jailable offenses;

Revise state bail laws to eliminate indigency as a requirement for detention;
Implement statewide diversion programs governed by state statute

o Statute should include that the alcohol offense remains on the record and is not expunged once
the offender has completed the program;

o Statute should require that a subsequent offense be treated as a second offense, not a first;
o Statute should require assessment and treatment guidelines for diversion.

Retain DMV records to identify prior alcohol-related offenses on the driver record
o Unlimited or lifetime “lookback” period;

o Ensure the state does not “purge” historical records prior to a certain date.

Train and educate law enforcement officers regarding substance abuse and mental health issues;

Require background checks for offenders at time of arrest to quickly identify prior alcohol-related
offenses [i.e., repeat/high-risk offenders).

Conduct universal screening of all defendants eligible by statute and use a validated pretrial risk as-
sessment to inform release decisions;

Conduct a risk and needs assessment as a condition of pretrial release;

Utilize assessment instruments validated among the impaired driver population to ensure accurate
identification of risk level;

Utilize assessment instruments that identify a range of behavioral health needs; ensure that tools look
beyond alcohol consumption;

Assume that many impaired drivers are actually polysubstance users who have not been identified
as such;

Facilitate connections to treatment interventions that match needs (based on assessment outcomes).

Establish a single dedicated pretrial services agency;

Encourage inter-agency coordination and collaboration among stakeholders and promote strong com-
munication;

Facilitate the allocation of resources efficiently;

Identify opportunities to collaborate with other agencies to achieve mutual goals/desired outcomes.
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Use dedicated pretrial supervision agents (could be probation officers that are assigned to pretrial
units);

Use alcohol monitoring technology including ignition interlock devices, transdermal/continuous alcohol
monitoring, and electronic home monitoring devices;

o Require immediate notification to supervising agent by device vendor for violations.

Create accountability and deterrence by imposing swift, certain, and proportionate sanctions in re-
sponse to non-compliance;

Notify the court of defendant violations and the possible need for supervision adjustment;
Require regular and random drug testing to confirm sobriety;

o Rapid testing outcomes;

o Effective and constant communication between testing lab and supervising agency;

o Utilize various methods including urinalysis, oral fluid testing, drug patches, etc.
Notify defendants of upcoming court dates;

Always rely on risk-based supervision and performance measurement/feedback.

Create an evaluation plan and consistently collect data;
o Consider performing both process and outcome evaluations.

Identify target performance and outcome measures; consistent monitoring of program effectiveness
and identifying best practices to implement within the program;

Obtain feedback from staff, partners, and clients;

Identify shortcomings and limitations in existing processes and device strategies to address these
problems.

Increase education and awareness of pretrial programs to bolster public confidence in and support for
criminal justice processes, enhancing system performance, and upholding the integrity of the law.

o These efforts should focus on criminal justice practitioners, agency administrators/decision-
makers, policymakers, and the general public.
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Conclusions

Repeat DUl offenders are at especially high-risk of

being involved in alcohol-related crashes and represent
a critical threat to public safety (Simpson et al. 1996).
Effective pretrial programs use a variety of sanction
methods and requirements to intervene early in the
adjudication process to promote behavior change, reduce
the risk to public safety, and reduce recidivism within the
community. Each of the Case Study jurisdictions have
adopted evidence-based pretrial program elements that
have been found to produce successful outcomes among
program participants. Although substantial barriers may
exist when implementing these processes, change can be
accomplished in a piecemeal fashion over time. Utilizing
a champion for the program to promote these elements
and strategies as well as involving stakeholders from the
system and the community to support these programs is
also important.

By implementing robust and evidence-based pretrial
programs to address high-risk, repeat offenders, we allow
for early intervention which can help prevent subsequent
DUI arrests by these offenders and, in doing so, save lives
on our roadways.
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APPENDIX A

Comparison of Pretrial
Diversion Programs

in Pennsylvania, Kansas, Florida, and Oregon
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PENNSYLVANIA

KANSAS

FLORIDA

STATUTORY
PROVISION OR
STATE RULES

234 Pa. Code Rule 300-
320

Kansas §12-4414; §22-
2907 and §22-2908
(pretrial diversion in
general; not specific to
DUIs)

Florida §397.334; §948.08;
§948.16 (pretrial diversion in
general; not specific to DUIs)

§ 813.200-§ 813.270

Statewide Accelerated Reha-

Statewide, though require-

By County—DUI Diversion

Statewide

:zA(:ToElmI:YE/ bilitative Disposition [ARD] ments may vary by county Program offered in‘ Orange
program, though require- and Osceola counties
ments may vary by county
CRITERIA/ No prior DUI convictions - First offense. May be denied No prior alcohol-related Generally, one qualifies
ELIGIBILITY Have not been placed in ARD if: have previous conviction driving history. No more for diversion if: No DUII
program within the past 10 or diversion for any offense, than two prior misdemeanor within the past fifteen years
years - Current crash must were in a crash where anyone | convictions. Have completed and the presently charged
not have caused serious bodily | (self-included) was injured, no more than one diversion DUII did not involve a
injury to anyone else - There high BAC tests, belligerent or program. Must not have crash in which anyone but
must have been no children untruthful with police, have a been involved in a crash in the person accused was
under the age of 14 in the commercial driver’s license. the instant case. Facts of the injured; and 3) The person
vehicle during the offense. case must suggest that the did not have a commercial
defendant is a good candidate | driver’s license (regardless
for the DUI diversion. of whether they were
operating a commercial
motor vehicle at the time).
Generally, the county or The county or district attorney | The State (Office of the The Court
WHO DECIDES - . . . . .
district attorney is responsible | has discretion as to whether to | State Attorney) decides
for determining which cases offer diversion. whether to approve or
will be recommended for deny admission to the
entry into the ARD program diversion program.7
and for deciding the terms of
the program.
No Yes When petitioning for a
REQUIRED TO ADMIT diversion agreement, must
GUILT?

plead guilty or no contest.
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PENNSYLVANIA KANSAS FLORIDA OREGON
Offender agrees to follow a Offender must admit guilt, agree Offender must plead
HOW IT WORKS . . .
court-mandated probationary to a year of supervision, and guilty or no contest. If the
program (including supervision) | fulfill a number of conditions. If person then pays for and
in exchange for suspension of this is done, the DUl charge is to completes an alcohol or
the charges. be dismissed.” drug treatment program
and stays out of similar
trouble for one year, the
court then dismisses the
criminal case.
Common conditions include The usual terms of a diversion There are two tiers of DUI Typically, the offender
CONDITIONS

alcohol/drug evaluation and
then assessment, complete
prescribed treatment program,
complete Alcohol Highway
Safety School, community
service and payment of
required fees.

contract require you to accept
responsibility for the crime,
obtain an alcohol evaluation
from an alcohol counselor, not
violate the law for a year, not
drink alcohol for a year or go

to establishments that serve
alcohol, and to take random
urine tests. You will pay a
diversion fee, generally in

the range of $800 to $1,250.

You will be required to meet
with a diversion monitor at
least monthly to assess your
compliance. You must also
attend an alcohol education class,
attend a DUI Victim Impact Panel,
and do anything else required
by the diversion coordinator.
Some people will be required to
complete outpatient or inpatient
alcohol treatment.”

diversion based on BAC or if
there was a refusal to take
the breath test. The tier
determines how long the
diversion program lasts and
the conditions. Tier 1 (BAC

.15% or a refusal) is a 15

month program and includes
a 6 month mandatory ignition
interlock and higher costs.
Generally, pretrial diversion
consists of supervision,
substance abuse evaluation
and recommended treatment,
and community service hours.
The offender also must attend
DUI school, pay all court
costs and program expenses,
submit to urine screens, make
a mandatory contribution to
MADD, and attend a victim
impact class.

must pay any required
fees, complete an

alcohol and drug abuse
assessment, complete the
recommended treatment
program, attend a

victim impact panel, not
use alcohol or another
intoxicant during the term
of the diversion agreement,
and install an ignition
interlock device in their
vehicle for the duration of
the 1 year period.
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PENNSYLVANIA

KANSAS

FLORIDA

LENGTH

Maximum period for ARD
supervision is two years.

Depends on the facts of the case.

For tier 1 offenders (BAC
&.15%), it is typically a 12
month program. For tier 2
offenders (BAC =.15% or
refusall, it is typically a 15
month program.

One year, though it may be
extended six months.

BENEFITS

Penalties like license
suspension may be mitigated.
Upon successful completion
of the program, the charges
are dropped, and the offender
can apply to have the record of
the DUI complaint expunged.
As long as the offender is not
arrested again within a certain
amount of time, his record is
essentially clean.

Because a diversion is not a
conviction, it does not result in
a criminal suspension of driving
privileges. (However, you can
still have your driving privileges
suspended in the administrative
(civil) proceeding)

Successful completion of the
program allows for dismissal
of the DUI charge, and the
individual will likely be
eligible to have their record
expunged.

Dismissal of the

charges upon successful
completion of the program
with prejudice, however
the diversion stays on the
public record. No criminal
conviction. No conviction
based license suspension.
No probation, jail or
community service. Less
fines and fees.

SPECIAL
INFORMATION

“One should be aware that by

accepting entry into the ARD
program alone is sufficient

to trigger that event as being
considered a first time DUI, if
the program is not successfully
completed and the offender

is eventually found guilty. The
acceptance of the offender

into the program will trigger
any subsequent DUI to be
considered a 2nd offense,
thereby causing the offender to
suffer the enhanced penalties
for a subsequent DUL" (See
Commonwealth v. Bowers, 2011
Pa. Super 135; Commonwealth
v. Becker, 530 A.2d 888).

“Upon successful completion

of the diversion program, no
conviction will appear on your
criminal record, although the [DUI
charge and completed] diversion
will still appear on your driving
record. . . If you complete the DUI
diversion program and are later
charged with another DUI, the
diversion will be treated as a prior
conviction, so the new DUI charge
would be considered your second
offense.” If the individual has
been off of diversion for at least
10 years, upon petition to the
court, he may be able to have his
record of the diversion expunged.

A diversion is reported on
the individual's driver’s li-
cense (as a diversion, not a
conviction). In Oregon, DUI
diversions and convictions
cannot be expunged from
one’s record.

Source: Issue Brief 2: Pretrial Diversion Programs for DUIs, National Center for State Courts (NCSC) (Buner, 2015)
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APPENDIX B

Risk Assessment
and Screening Tools



Alcohol Dependence Scale (ADS)

The ADS provides a quantitative measure of the severity of

alcohol dependence consistent with the concept of the alcohol
dependence syndrome. There are 25 items that cover alcohol
withdrawal symptoms, impaired control over drinking, awareness
of a compulsion to drink, increased tolerance to alcohol, and
salience of drink-seeking behavior. The ADS is widely used as a
research and clinical tool, and studies have found the instrument
to be reliable and valid. Instructions can be altered for use as a
outcome measure at selected intervals (e.g., 6 months, 12 months,
24 months] following treatment. Use of the ADS has been reported
mostly for clinical adult samples, however, studies have used the
instrument in general population and correctional settings. The
ADS has been found to have excellent predictive value with respect
to a DSM diagnosis. Moreover, the ADS yields a measure of the
severity of dependence that is important for treatment planning,
especially with respect to the intensity of treatment. In addition to
the questionnaire version of the ADS, a computer-administered
version is available as part of the Computerized Lifestyle
Assessment (Alcohol Module) (NIAAA, 2018).

Addiction Severity Index (ASI)

The ASl is a semi-structured instrument used in face-to-face inter-
views conducted by clinicians, researchers or trained technicians.
The ASI covers the following areas: medical, employment/support,
drug and alcohol use, legal, family/social, and psychiatric. The ASI
obtains lifetime information about problem behaviors, as well as
problems within the previous 30 days (WHO, 2018).

Adult Substance Use Survey [ASUS)/Adult Substance Use Survey-
Revised (ASUS-R)

The Adult Substance Use Survey-Revised, which contains all scales
of the original ASUS, is a 96-item adult self-report survey com-
prised of 15 basic scales and three supplemental scales. It is ap-
propriate for clients 18 years or older and may be self or interview
administered. The ASUS-R can be used to provide guidelines for as-
sessing levels of alcohol and other drug (AOD) use problems, abuse,
and dependence, or to provide referral guidelines for various levels
of services for clients with a history of AOD and co-occurring prob-
lems (e.g. antisocial and criminal conduct, mental health concerns,
etc.). It can also be used to assess during- and post-treatment
changes (Wanberg, 2009).

The ASUS-R is designed to differentially screen and assess an
individual's alcohol and other drug use involvement in ten common-
ly defined drug categories and to measure the degree of disruptive
symptoms that result from the use of these drugs. There is also

an AOD use benefits scale. The ASUS-R provides a mental health
screen, a scale that measures social non-conformity and a scale
that measures legal non-conformity. The ASUS-R also provides
measures of motivation and treatment readiness, defensiveness
and resistance to self-disclosure, and a measure of self-perceived
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strengths. Three supplemental scales provided a differential
assessment of disruptive AOD use outcomes which are subscales
of the general DISRUPTION scale. The ASUS-R provides measures
of AOD involvement and legal conforming for the most recent six-
month period the client has been in the community. The ASUS-R
rater scale allows a comparison of the evaluator’s perception of the
client’s drug use and abuse with the client’s perception of that use
(Wanberg, 2004, 2009).

Adult Substance Use and Driving Survey (ASUDS)/Adult Sub-
stance Use and Driving Survey-Revised (ASUDS-R)

The ASUDS and its revised version ASUDS-R is an in-depth
differential assessment of the DWI offender in the areas of
substance use and abuse, alcohol involvement and other areas

of life-adjustment problems. The ASUDS-R is a 123-item
psychometric-based, self-report, differential screening instrument,
designed and normed for impaired driving offenders. It is
appropriate for clients 16 years or older and may be administered
by self-report or interview format. The ASUS-R meets the needs
of a self-report instrument that is an essential component of a
convergent validation approach to the assessment of patterns and
problems associated AOD (alcohol and other drugs) use within
impaired driving populations (Wanberg & Timken, 2012).

AUDIT (Alcohol Use Disorders Identification Test)

The AUDIT was developed by the World Health Organization

to identify adults whose alcohol consumption has become
hazardous or harmful to their health. AUDIT is a 10-item screening
questionnaire with 3 questions on the amount and frequency of
drinking, 3 questions on alcohol dependence, and 4 on problems
caused by alcohol. The AUDIT screening procedure is linked to

a decision process that includes brief intervention with heavy
drinkers or referral to specialized treatment for patients who show
evidence of more serious alcohol involvement. Another feature

of the AUDIT is the optional Clinical Screening Procedure. This
consists of two questions about traumatic injury, five items on
clinical examination, and a blood test, the serum GGT. The Clinical
Screening Procedure does not refer directly to problems with
alcohol and may be particularly relevant for defensive patients in
situations where alcohol-specific questions cannot be asked with
confidence (NIAAA, 2018).

Computerized Assessment and Referral System (CARS)

Developed by the Division of Addiction, Cambridge Health
Alliance, a teaching affiliate of Harvard Medical School, CARS

is a standardized mental health assessment that incorporates

a structured diagnostic mental health assessment. CARS is a

risk and needs assessment used to identify mental health and
substance use disorders among DUl offenders and facilitate the
appropriate treatment referral. In addition, CARS is used to predict



DUI recidivism risk from mental health profiles (Holmes, 2017).
CARS generates a diagnostic report that gives providers immediate
diagnostic information for up to 20 DSM-IV Axis | disorders. The
CARS tool provides geographically and individually targeted
referrals to treatment services based on outcomes. The CARS tool
is an electronic assessment tool available as free open source
software and contains three versions: a full assessment, screener,
and a self-administered screener. The CARS tool is divided into
modules representing various mental disorders and psychosocial
factors where the individual administering CARS can select any
subset of modules. In addition, the CARS tool allows for 12-month
or lifetime versions of questions for each disorder (Holmes, 2017).

In 2016, CARS was implemented at six pilot sites to identify ways to
improve the assessment and to inform the development of online
training materials (FAAR, 2017). These sites include:

e IMPACT DWI Program (Milwaukee, W)

e Isanti County probation; Judge James Dehn (Cambridge, MN]

e Lackawanna/Susquehanna Office of Drug and Alcohol Programs;
Judge Michael Barrasse (Scranton, PA)

e Laramie County DUI Court (Cheyenne, WY)

e San Joaquin County DUl Monitoring Court; Judge Richard Vlavia-
nos (Stockton, CA)

e South St. Louis County DWI Court and probation; Judge Shaun
Floerke (Duluth, MN)

CARS is now available for national distribution in English and Span-
ish, free of charge at www.carstrainingcenter.org.

Impaired Driving Assessment (IDA)

The IDA is a screening tool developed by the American Probation
and Parole Association (APPA] to identify a DWI offender’s risk of
engaging in future conduct of impaired driving, ad to help deter-
mine the most effective community supervision that will reduce
such risk (Lowe, 2014). The practical application of the IDA is to
provide guidelines for practitioners to assess risk to reoffend,
service-level needs, level of responsiveness to supervision and
services, and the degree to which the DWI has jeopardized traffic
and public safety among individuals arrested and convicted of DWI
offenses. Practitioners undergo proper training in order to adminis-
ter the IDA to DWI supervisees (Lowe, 2014).

The IDA is comprised of two components a self-report and an
evaluator report. The self-report component of the IDA (IDA-SR

or SR] is comprised of 33 questions designed to measure both
retrospective and current perceptions of conditions related to
mental health and mood adjustment, alcohol and other drug (AOD)
involvement and disruption, social and legal non-conformity, and
acknowledgment of problem behaviors and motivation to seek help
for these problems. The evaluator report component of the IDA
(IDA-ER or ER] is comprised of 10 questions that provided the other
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report component of the convergent validation model of assess-
ment approach in estimating the client’s condition. The questions
provide information around the client’s past DWI and non-DWI
involvement in the judicial system, prior education and treatment
episodes, past response to DWI education and/or treatment, and
current status with respect to community supervision and assign-
ment to education and/or treatment services. The comparison of
the two components also provides an estimate of the client’s level
of defensiveness and openness to self-disclose, measures that are
also important in the estimation of potential risk for recidivism
(Lowe, 2014).

Inventory of Drug-Taking Situations (IDTS)

The IDTS, developed by Annis and Martin (1985), is a 50-item
self-report questionnaire that provides a profile of the situations in
which a client has used alcohol or another drug over the past year.
Clients are asked to indicate their frequency of heavy drinking or
drug use in each of 50 situations on a 4-point scale ranging from

“never” to “almost always.” The questionnaire may be administered

in either pencil-and-paper or computerized version; the latter
allows a client to name up to three substances that are current-

ly causing a problem; the 50 IDTS items are presented for each
substance in turn, and a computer-generated report is produced for
each substance. Eight subscales are obtained, providing a profile of
the client’s use across eight types of high-risk situations: unpleas-
ant emotions (10 items), physical discomfort (5), pleasant emotions
(5], testing personal control (5], urges and temptations (5], conflict
with others (10), social pressure to use (5], and pleasant times with
others (5] (NIAAA, 2018).

Level of Service Inventory-Revised (LSI-R)

The LSI-R is a general risk assessment tool used in the community
corrections field today to measure recidivism and develop case
plans for offenders. LSI-R scores are proven to help predict parole
outcome, success in correctional halfway houses, institutional mis-
conduct, and recidivism. This predictive validity is partly a result of
the method of its construction. The item content was developed to
reflect three primary sources: recidivism literature, the profession-
al opinions of probation officers, and the social learning perspective
of social behavior. Scores can then be used in conjunction with
professional judgment to arrive at valid placement decisions.

Michigan Alcoholism Screening Test (MAST)

The MAST is one of the most widely used measures for assessing
alcohol abuse. The measure is a 25-item questionnaire designed to
provide a rapid and effective screening for lifetime alcohol-related
problems and alcoholism (NIAAA, 2018).



Public Safety Assessment (PSA)

The PSA was created through the Laura and John Arnold
Foundation using a database of over 1.5 million cases drawn from
approximately 300 U.S. jurisdictions. These data were analyzed

to identify the factors that are the best predictors of whether a
defendant will commit a new crime, commit a new violent crime,
or fail to return to court (DeMichele, 2017). The PSA is intended

to assist judges and court professionals to quickly and accurately
classify individuals for release or detention. The PSA includes
prediction models for three outcomes during the pretrial phase:
failure to appear (FTA), new criminal activity (NCA), and new violent
criminal activity (NVCA). The PSA does not consider factors such
as race, gender, level of education, socioeconomic status, and
neighborhood, and does not include arrest or charges as risk
factors (DeMichele, 2017). The PSA has been adopted by several
jurisdictions in California, North Carolina, Ohio, and Arizona. As

of winter, 2018, over 38 state and local jurisdictions use the PSA.
To date, the PSA has not been examined by external validation to
assess overall validity or predictive bias (i.e., differential prediction)
by race and gender (DeMichele, 2017).

Substance Abuse Subtle Screening Inventory (SASSI)

The SASSI is a brief self-report, easily administered psychological
screening measure that is available in separate versions for adults and
adolescents. The Adult SASSI-3 helps identify individuals who have a
high probability of having a substance dependence disorder with an
overall empirically tested accuracy of 93 percent (NIAAA, 1997).
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Research Institute on Addiction Self Inventory (RIASI)

The RIASI is a 49-item instrument developed as a brief screen to
identify individuals who might require a more thorough diagnostic
assessment for an alcohol-use disorder and as a potential predictor
of subsequent DUI recidivism. It consists of 41 true-false items
and eight items in which the respondent fills in the frequency or
quantity of certain behaviors or events. The RIASI represents a
careful and empirical development of a screening device for use
with the DWI population. Developed specifically for the New York
State Drinking Driver Programs, the RIAS| used in several states.
The RIASI is designed to screen for alcoholism and address issues
of hostility, sensation seeking, depression and other personality
characteristics linked to DWI (ADAI, 2018).

The Risk and Needs Triage (RANT/DUI-RANT)

RANT tools are highly secure web-based decision support
solutions for judges and other criminal justice professionals. They
are derived from empirical evidence showing that outcomes in
community correctional settings are influenced by how well drug
and DUI-involved offenders are matched to services suited to both
their criminogenic risks and clinical needs.
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IN THE COURT, THE STATE OF OREGON
COUNTY. CITY OF
State of Oregon Case No!
V. DEFENDANT'S DECLARATION OF
ELIGIBILITY
DUTI Diversion
Defendant

I am eligible to participate in a driving under the influence of intoxicants (DUTI) diversion
program because:
1. Ihave never been convicted of a felony DUTI offense in Oregon or any other place

2 Cnﬂ:nedatel the attached petition for a DUTI diversion agresment:
af%:theDL‘HchargEmﬂmcase,ﬁmmmchargepenimgagmMmem
Oregon or any other place for an offense involving operation of a vehicle while:
= under the influence of alcchol, cannabis, a controlled substance, an inhalant, or
any combination of the four, or
+ having a blood alcohol content above the allowable blood alcohol content

b. Iam not participating in a DUTI diversion program or any similar alcohol or drug
rehabilitation program in Oregon or any other place except:
« a program I may have entered as a result of the DUII charge in this case, or
# a charge for minor in possession of alcohol under ORS 471.430

c. Thereis no charge ofan ﬁm'l other place for
any degree ofammmtedxm w:rmally
mghgmthomde,m‘mmhﬂﬂtmuhd&omﬂmopmﬁmnfamdnnﬂhﬂe

3. During the fifteen (15) years before the date of the alleged DUTI offense in this case and from
the time between the alleged DUII offense and the date I sign the attached petition:
a. Ihave not been convicted in Oregon or any other place for an offense involving the
operation of a vehicle while:
» under the influence of alcohol, cannabis, a controlled substance, an inhalant, or
any combination of the four, or
« having a blood alcohol content above the allowable blood alcohol content

b. mmmdmammmmpwmormymabuhdmﬁ
tion ar any place except a I ma
entemdasamn!toiachuge minor in possession of MDREM
C. Ihmeﬂbmmmted,mﬂmgmnrmyothaplxe,onmychﬂgenfano&mse

in any degree for aggravated vehicular homicide, murder, manslaughter, criminally
&HMMMMMMMWoﬁmwM

DUl Diversion Form 3 Revizion 042017
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d. If this is my second or subsequent diversion, I have not been convicted of any
crimunal offenses involving a motor vehicle

4 'The DUII offense described in the attached petstion did not involve any deaths or any
physical injury to any other person (“physical injury” means impairment of physical
condition or substantial pain)

5. At the time of the alleged offense, I did not have commercial driving privileges

6. At the time of the alleged offense, I was not operating a commercial motor vehicle
Certificate of Document Preparation. Check all that apply:

ﬁlc‘husuhisﬂ:rm for myzelf and completed it without paid help

A legal help organization belped me choose or complete this form, but I did not pay money to anyone
I paid (or will pay) for belp choosing, completing, or reviewing this form

1 hereby declare that the above statement is true to the best of my knowledge and
belief. I understand it is made for use as evidence in court and I am subject to

penalty for perjury.

Defendant’s Signature Defendant’s Name (printed) | Date
NOTE: this declaration must be completed by Defendant and filed with DUTI diversion Petition and

Agreement (with attached Explanation of Rights and DUTT Diversion Agreement), Order re: DUTI
Diversion, Petition to Plead Guilty or No Contest, and Order onr Petition to Plead Guilty or No Contest
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IN THE COURT, THE STATE OF OREGON
COUNTY, CITY OF

State of Oregon Case No:
v PETITION AND
AGREEMENT
Defendant DUTI Diversion
Date of DUTI Offense:
Defendant’s Residence:
e oo == =5
FIlnE Addres: (f Giereny
Date of Birth: Phone #: Driver License: SID# (if kmown):
m"ﬁy Jfmu: Sumber o

DEFENDANT'S AGREEMENT AND WAIVER

I am the Defendant. I ask the court to grant a diversion under ORS 813.200 t0 813.270 for the charge of
driving under the influence of intoxicants (DUII). If the court allows this petition:

(1) Ihave read and understand all of the information in the attached Explanation of Rights and DUTI
Diversion Agreement and I agree to:
a) Pay the required diversion fees and any restitution ordered
b} Complete an alcokol and drug abuse assessment and any recommended treatment
c) Attend a victim impact panel as ordersd by the court
d) 2otwuse alcobol or other intoxicants except as allowed in the attached Explanation of Rights and
DUTI Diversion Agreement
e) Install and use an approved Ignition Interlock Device (IID) if ordered by the court
f) Keepthe court advised of my current mailing address

2) Iplead guilty or no contest to the DUII charge as shown in the Petition to Plead Guilty or No Contest
submitted with this diversion petition
3) Iwaive (give up) the rights listed in the Penition fo Plead Guilty or No Contest

4) Iwaive my former jeopardy rights under the federal or state constitutions and OES 131.505 10 131.525
in any fature action on the charge or any other offenses based on the same criminal incident

Certificate of Document Preparation. Check all that apply:
O 1 chose this form for myself and completed it without paid help
O Alegal belp organization helped me choose or complete this form, but I did not pay money to anyone
O 1 paid (or will pay) for help choosing, completing, or reviewing this form

Defendant s Signature Defendant s Name (lvped of printed) Date

Eligitdlity, and Petition to Plead Gl or No Comgesr mast be fled with this form and
mﬂmﬂllmmtmywmymm&dhm

DUN Diversion Form L Revision 0472017
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EXPLANATION OF RIGHTS AND DUII DIVERSION AGREEMENT

Read this entire form carefully. You are charged with driving under the influence of
intoxicants (DUTI). You can apply for the DUTI Diversion Program, but you can enter the
program only if vou meet all eligibility requirements. The court will appoint a lawver to help vou
if vou ask for one and vou are financially eligible.

ELIGIBILITY FOR DIVERSION PROGRAM
Ymmehgibletopuhnwtemthed:mmnmoﬂ}
}mmtﬂmmhmbdm&eaﬂmmsmfmg
Eligibility and
* you appeared in court on the date scheduled for your first appearance on the charge
(unless the court finds good reason to excuse yvour failure to appear) and
» you file the Petition and Agreement with the court within thirty (30) days of your first
appearance in court (unless the court finds there is good cause to allow a later date)

%FREE#IE!*H‘“’ITHTHEC?UM p— ——

e DUTI Diversion Petition and Agreement is your agreement wi court. To have

DUTI charge dismissed, you must do all the following (if ordered by the court):

a. Paythe ired diversion fees to the court. Fees are listed in Section 1 of the
St.mnm'y DU Diversion Fees. If vou cannot afford to pay these fees, tell the judge.
The court mayv waive some of the fees or allow vou to make payments over time,

depending on your finandial sstuation.

Pay restitution (See Section 1 of the Summary of DUII Diversion Fees)

c Cumplﬂrmaknhdanddrugahnseassﬁmem The court will assign youto an
for assessment. You must give the agency accurate and truthful information
vour use of drugs and alcohol. You mmst pay fees to the agency. The agency will

recommend a treatment program if they find that you need treatment.

d C ete the recommended treatment You must pay the treatment
provider directly. If you cannot pay the cost of treatment, tell the treatment provider.
They may be able to waive certain costs or let you make pavments over time.

e. Attend a victim imipact panel and pay the participation fee

Do not use anv alcohol or other intoxicant (includes marijuana) during the term

of the diversion agreement. Comply with state laws that prohibit the use of intaxicants,

You can use;

» sacramental wine given or provided as part of a religious rite or service

* alcohol or a controlled substance taken as directed with a valid prescription

* anon-prescription drug that contains alcohol if you follow the directions for use that
are printed on the label

h. Keep the cowrt advised of yvour corrent mailing address

i Install and use an approved ignition interlock device (IID) in all the vehicles
vou operate during the term of the diversion agreement when vou have driving
privileges, if ordered by the court

REQUIRED BOOEKING
If the court srants vour petition, vou will have to be booked and fingerprinted on the DUTI
charge, if vou have not already been book and fingerprinted.

&

™

DU Diversion Form 1 Revizion 04/2017
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INFORMATION ON IGNITION l'NI'ERIDCkDE"ICES (IIDs)

!

k.

L

You must install and use an approved i mteﬂnd:dwme{ﬂn}malhﬂmlas ou

uperatedurmgﬂrtermufﬂrdnmpenod vou have driving privileges if:
Your Blood Alcohol Content (BAC) was 0.08 or above

* You refused a breath /blood test when requested by the arresting officer

* Your BAC was greater than 0.00 and less than 0.08 and vour blood test showed the
presence of cannabis, a controlled substance, or an inhalant, or

* The court orders you to do so, if your BAC was less than 0.08

The IID requirement applies in all cases and to all vehicles yvou operate during the term
of the diversion agreement when vou have driving privil Eaémw
» If the court finds that you meet requirements for a medical exemption under the
rules of the Oregon Department of Transportation
. Whﬂeq:rermng an emplover's vehicle in the course and scope of ment
DMV for more information), or PO

s If vou submitted to a test of vour blood, breath, or urine, and your BAC was less than
mnﬂ,andthemmtdnmndmderﬂleinstaﬂaﬁunamimuftheﬂn

Thenﬂrmmmmtsmmwmsuhmﬂacﬂuﬁmmmthanmﬁﬂmﬂmﬂn
ﬁﬂ&l‘ certificate mmst state that the device did not record a negative report for
consecutive days of the required installation period.

m. Aﬂuﬁmﬁgmmmfﬂrmm&rm(mﬂg)ﬂnmmua

condition of diversion if:

. Ympmﬂeﬂaemmtnﬁhawhﬁmteﬁomﬂwnnmmﬁetmmm
device has not recorded a negative report for at least 6 consecutive months, and

* You have been in compliance with any treatment program you were ordered to
participate in as a condition of your diversion agreement

ADDITIONAL INFORMATION AND WAIVER OF RIGHTS

L

i

The diversion agreement applies only to the DUII charge. If you are charged with other

offenses arising mﬁ!ﬂgﬂum mlijnt the u&u&&&ﬂmmmhmsmd)
into a diversion

Mmmﬂg&mmﬁwmwmw jeopardy - which means the right

not to be prosecuted twice for the same offense).

If you have nprmrDUIl conviction, the Interstate Compact for Adult Offender

zlpmm may prohibit you from leaving the state without permission durning the
version

Prosecution of the DUTI charge will be delayved during the diversion period

If vou successfully complete the diversion agreement, the court may automatically
dismiss the DUTI charge at the end of one vear. If you do not receive notice of dismissal,
vou nmst file a motion at the end of the diversion period asking the court to dismiss the

DUTI charge,

DiUE Diversion Form 4 Revizion 0472017
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. If the court finds that voa violated the terms of the diversion agreement or that you were

not eligible for diversion, the court will terminate the diversion agreement. The court
may hold a hearing where vou can “show cause” why the court should not terminate your
diversion The court will send notice of such hearings by regular
mail. If you fail to appear in court, the cowrt can terminate the diversion
agreement and may issue a warrant for vour arrest,

. The court will terminate the diversion t if at amy time during the diversion

period the court finds that vou failed to all of the terms of the agreement. Among
other things, a new DUII or breaking open container laws will violate the agreement.

If the court terminates vour diversion agreement or vou fail to fulfill the terms of the
agresment by the end of the diversion peried, the court will sentence vou without a trial
You may file a motion asking the court to extend the diversion period, but you must
file the motion within the last 30 days of vour scheduled dnm;gdpenod.
The court may grant an extension if the court finds that vou have made a faith
effort to complete the diversion program and that vou can complete all remaining
conditions within the extension period. The court may grant an extension only once
and for not more than 180 days.

. Ifthe court dendes the diversion petition, the state cannot use vour guilty or no contest

plea (in the Petition to Plead Guilty or No Confesf) when the state coptinues the
prosecution

DDITIONAL INFORMATION FOR ACTIVE MILITARY PERSONNEL
he following may apply if vou are engaged in active military service:

w. The court may not deny your petition for a DUII diversion agreement solely because

military service will impair your ability to complete the diversion program if;

* You are a member of the Armed Forces of the United States, the reserve components
of the Armed Forces of the United States, or the National Guard and

* You have been called to active duty

You may ask the court to allow vou to participate in a comparable treatment program
conducted by or authorized by a government entity in another jurisdiction

. You may file a motion asking the court to extend the diversion period. The court may

grant an extension if the court finds you have made a good faith effort to complete the
diversion program and that vou can complete all remaining conditions within the
extension period. If you are serving on active duty, youn mmst file the motion by
the end of vour scheduled diversion period. The court may extend the diversion
period as necessary to allow you complete the conditions of the diversion agreement.

DUE Diversion Form 1 Revizion 02/2047
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T Minnesota Pretrial Release Evaluation Form
Name (Last) (First) (Middle) Assessment Date
Case # County of Residence Duration Age
yr mo
Marital Status [ Married O Separated |# Children: Have you ever been in or served [ Yes
O Never Married O Divorced O Widowed |# Dependents: in the U.S. armed forces? O No
Pretrial Assessment Tool Section
Pretrial Factor Points Assigned
Main Charge:
Other Charges:
Employment/Income Sources or School Status
Current Problematic Chemical Use (see definition)
Homeless or Three or More Address Changes in Past Year
Age at First Delinquency Adjudication/Conviction Age:
Criminal Conviction History # Felony Person: # Other Felony:
# Non-Felony Person: # Other Non-Felony:
Bench Warrants # Last 3 Years:
Total Scale Score ‘
sl S |- = L
Risk R Moderate = 12-25
SKRANZES I Higher = 26+
Current Monitoring Status
O Pretrial Conditional Release O Probation O Revoked Probation O Supervised Release

Is the defendant currently assigned to a probation or pretrial officer? O Yes O No
Does the defendant have a pending case (targeted misdemeanor or higher) that has
not yet reached disposition? O Yes 0 No
Comments from Collateral/Victim Sources:
Lethality Assessment If conditions are ordered, probation recommendations for conditions

Conducted of release:

OYes [ONo [OUnknown
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Case # ICR/CCN #
Name: (Last) (First) (Middle)
SID # FBI # Local ID #

Additional Data Collection Questions for Validation

Was the defendant unemployed at the time of the arrest? O Yes O No
Has the defendant had an alcohol abuse problem in the last six months? O Yes O No
Has the defendant used illegal mood-altering chemicals during the last six months? O Yes O No

Criminal Conviction History Details
Felony

Gross Misdemeanor

Misdemeanor

Failure to Appear Bench Warrants in the Last Three Years

Date Ordered Type County of Issuance
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Source: SSLC DWI Court Policy and Procedure Manual. Revised 3/2017

PHASE 1
Acute Stabilization (60 days)
In addition to all the terms of DWI Court probation, participants will

also be required to:

Report to Court every week
Call UA line daily
Comply with random home visits

Comply with Probation Office visits as directed by Probation
Officer

Comply with random and/or scheduled UA's/PBT's as directed by
Probation Officer

7 pm curfew

Comply with Treatment Requirements
Comply with all Supervision Requirements
Pay DWI Court fees at $100 per month

With the help of your Probation Officer, develop Case Plan, which
may include, but will not be limited to:

o Address transportation

o Address housing

o Maintain employment or education
Obtain mental health and medical assessments
Serve statutory-mandated jail time

Make appropriate changes to maintain a sober lifestyle

PHASE 2
Clinical Stabilization (90 Days)
In addition to all the terms of DWI Court probation, participants will

also be required to:

Report to Court 2 times per month
Call UA line daily

Minimum of 2 UA's per week
Comply with random home visits

Comply with Probation Office visits as directed by Probation
Officer

Comply with random and/or scheduled UA's/PBT's as directed by
Probation Officer

8 pm curfew
Comply with Treatment Requirements
Comply with all Supervision Requirements

Pay DWI Court fees at $100 per month

89

With the help of your Probation Officer, review Case Plan, which
may include, but will not be limited to:

o Address transportation

o Address housing

o Address financial situation if necessary

o Maintain employment or education
Obtain mental health and medical assessments

Continue making appropriate choices to maintain a
sober lifestyle

Begin to focus on Peer Support Groups and Pro-Social Activities

PHASE 3
Pro-Social Habilitation (90 Days)
In addition to all the terms of DWI Court probation, participants will

also be required to:

Report to Court 1 times per month
Call UA line daily

Minimum of 2 UA's per week
Comply with random home visits

Comply with Probation Office visits as directed by
Probation Officer

Comply with random and/or scheduled UA's/PBT's as directed by
Probation Officer

9 pm curfew

Comply with Treatment Requirements
Comply with all Supervision Requirements
Pay DWI Court fees at $100 per month

With the help of your Probation Officer, review Case Plan, which
may include, but will not be limited to:

o Continue to address transportation

o Continue to address housing

o Continue to address financial situation if necessary
o Maintain employment or education

Continue making appropriate choices to maintain a
sober lifestyle

Focus on relapse prevention

Maintain consistent Peer Support group and Pro-Social
Activity attendance

Begin Cog Skills if deemed necessary by the DWI Court Team

Establish a sober network



PHASE 4

Adaptive Habilitation (90 Days)

In addition to all the terms of DWI Court probation, participants will
also be required to:

Report to Court 1 times per month
Call UA line daily

Minimum 2 UA's per week

Comply with random home visits

Comply with Probation Office visits as directed by
Probation Officer

Comply with random and/or scheduled UA's/PBT's as directed by
Probation Officer

10 pm curfew

Comply with Treatment Requirements
Comply with all Supervision Requirements
Pay DWI Court fees at $100 per month

With the help of your Probation Officer, review Case Plan, which
may include, but will not be limited to:

o Continue to address transportation

o Address license reinstatement if you haven’t done
so already

o Continue to address housing
o Continue to address financial situation if necessary
o Maintain employment or education

Continue making appropriate choices to maintain a
sober lifestyle

Focus on relapse prevention

Maintain consistent Peer Support group and Pro-Social
Activity attendance

Continue and complete Cog Skills if deemed necessary by the
DWI Court Team

Establish a sober network

PHASE 5
Continuing Care (90 Days)

In addition to all the terms of DWI Court probation, participants will

also be required to:

Report to Court 1 times per month
Call UA line daily
Minimum 2 UA's per week

Comply with random home visits

RESPONSIBILITY.ORG

Comply with Probation Office visits as directed by
Probation Officer

Comply with random and/or scheduled UA's/PBT's as directed by
Probation Officer

11 pm curfew

Comply with Treatment Requirements
Comply with all Supervision Requirements
Pay DWI Court fees at $100 per month

With the help of your Probation Officer, review Case Plan, which
may include, but will not be limited to:

o Maintain transportation

o Address license reinstatement if you haven't done
so already

o Maintain housing
o Maintain financial stability
o Maintain employment or education

Continue making appropriate choices to maintain a
sober lifestyle

Continue focusing on relapse prevention

Maintain consistent Peer Support group and Pro-Social
Activity attendance

Maintain a sober network

Develop continuing care plan

PHASE 6

Graduate Status (From your graduation date until probation is
completed)

In addition to all the terms of DWI Court probation, participants will

also be required to:

90

Report to Court 1 time every 6 months
Comply with random home visits

Comply with Probation Office visits as directed by
Probation Officer

Comply with random and/or scheduled UA's/PBT's as directed by
Probation Officer

Comply with all Supervision Requirements

Maintain sober lifestyle and network
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South St. Louls County
DWI Court Phases

Cheat Sheet
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South St. Louis County DWI Court Phase Structure
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( \ TREATMENT COURTS
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=

2 Clinical Stabilization
(90 Days)

= Court 2xmonth

- Call UA lire daily

= Random homea visits

= Random andor
scheduled UASPETS (at
leas 2ufweak)

- Outreach Smartphone
Monitoring (OSM)

- BPM curfew

= Coenply with Treatment
Requirements

= Comgply with Supervision
Requirements

= Pay 5100/mo. D'
Court fees

= Review Case Plan

- Peer Support Groups
and Pro-Social Acthaities
= 30 days negative alcohol
and drug screens 1o
advance to Phase 3

- Call UA line dady

= Random home visits

- Probation Office visits
= Random and/or
schiduled LAz PETS (st
least 2ufweek)

- Dutreach Smartphone
Monitoring (O5M)

- 9PM curfew

= Coeniply with Treatment
Requirements

- Cormply with Supervision
Requirements

- Pay 5100/me. DWn
Court fees

= Review Case Plan

- Peer Support Groups
and Pro-Social Activities
- Begin cog-skilis if

- Relapse prévention
= Estabiish sober networi
- 45 deys negative aicohol
and drug screens to
Bevance to Phese 4

least 2ufweek)

= 10PM curfew

= Comply with Treatrment
Requirements
Requirements

- Pay 5100/mao. DI
Court feeg

= Review Case Plan

- Peer Suppornt Groups
and Pro-5ocial Activities
- Begin cog-shalis if
deemed necessary

- Relapse prevention

- Estabilish sober network
- By days negative alcohol
and drug streens to
Bdvance 1o Phase 5
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APPENDIX H

South St. Louis County
DWI Court Phase 2

Application
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’ South St. Louis County DWI Court
Application for Advancement to Phase 2
Name: Date: Phase 2 date:

You must submit this form 2 weeks prior to the date you are eligible for advancement.

Phase 1 Requirements Checklist (Minimum 60 days)

€ Attending all required appointments and court sessions € Being honest with team € Maintain sobriety
€ $100 per month DWI court fee paid € Have a stable place to live
€ Diagnostic Assessment complete if required € Comply with treatment requirements
€ OSM (breathalyzer monitoring) € Address transportation € Maintain employment (to every extent possible)
€ Comply with probation supervision requirements € Minimum 14 days negative drug/alcohol screens
€ Start creating a network of support including friends, and sober activities

€ One personal short term goal for this phase was:

€ One personal long-term goal for the rest of the program:

€ Date of last positive drug or alcohol test

Thoughts Exercise

Please select from the following list to create an expression of your recovery and/or its process, whether
through words or art. It is not the final aesthetical product of the artwork or compilation of words that is
of interest; it is the experience of creating and the growth of self-awareness, transformation, and emotional
exploration that comes from this process:

1. Write an essay, or schedule a meeting with the DWI court team to discuss the following questions:

a) What are you learning in treatment?

b) How you are feeling physically, mentally, emotionally, and spiritually? c¢) Are there any other services
you need, d) Why is it important to be honest in this program e¢) What does your next step look like.

OR
2. Choose a medium whether it is dancing, painting, sculpting, drawing, singing, playing an instrument,
making cut paper art (collage), cooking sewing, jewelry making, woodworking, creative writing, acting,

or poetry for expression,

Whatever you choose to do, you will have several options for sharing. You may share at court to all, or to
just the team, or just one team member.

“The aim of art is to represent not the outward appearance of things, but their inward significance.”
~Aristotle~
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Name: Date: Phase 3 date:

You must submit this form 2 weeks prior to the date you are eligible for advancement.
Phase 2 Requirements Checklist (Minimum 90 days)

€ Attending all required appointments and court sessions € Being honest with team € Maintain sobriety
€ $100 per month DWI court fee paid € Have a stable place to live
€ Comply with treatment requirements
€ OSM (breathalyzer monitoring) € Address transportation € Maintain employment
€ Comply with probation supervision requirements € Minimum 30 consecutive days negative drug/alcohol screens
€ Continue creating a network of support including friends, and sober activities
€ Maintain consistent peer support group and pro-social activity:
€ One personal short term goal for this phase was:

€ One personal long-term goal for the rest of the program:

€ Date of last positive drug or alcohol test

Thoughts Exercise

Please select from the following list to create an expression of your recovery and/or its process, whether
through words or art. It is not the final aesthetical product of the artwork or compilation of words that is
of interest; it is the experience of creating and the growth of self-awareness, transformation, and emotional
exploration that comes from this process:

1. Write an essay, or schedule a meeting with the DWI court team to discuss the following questions:

a) What are you learning in treatment and/or therapy? b) How are you feeling physically, mentally,
emotionally, and spiritually? c) What are you doing to better your employment or education status if this
is aneed? d) Are you starting to make sober support connections? e¢) What are you doing to take care of
yourself?

OR
2. Choose a medium whether it is dancing, painting, sculpting, drawing, singing, playing an instrument,
making cut paper art (collage), cooking sewing, jewelry making, woodworking, creative writing, acting,

or poetry for expression,

Whatever you choose to do, you will have several options for sharing. You may share at court to all, or to
just the team, or just one team member.

“The aim of art is to represent not the outward appearance of things, but their inward significance.”
~Aristotle~
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APPENDIX J

South St. Louis County
DWI Court Phase 4

Application
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Application for Advancement to Phase 4 N

Name: Date: Phase 4 date:

You must submit this form 2 weeks prior to the date you are eligible for advancement.

Phase 3 Requirements Checklist (Minimum 90 days)

€ Attending all required appointments € Being honest with team

€ Maintain stable housing € $100 per month DWI court fee paid € Address transportation
€ Comply with OSM € Minimum 45 consecutive days negative drug/alcohol screens

€ Continue creating a network of support including friends, and sober activities

€ Comply with treatment requirements

€ Maintain work, education, or volunteering

€ Maintain consistent peer support group and pro-social activity:
€ One personal short term goal for this phase was:

€ One personal long-term goal for the rest of the program:

€ Date of last positive drug or alcohol test

Thoughts Exercise

Please select from the following list to create an expression of your recovery and/or its process, whether
through words or art. It is not the final aesthetical product of the artwork or compilation of words that is
of interest; it is the experience of creating and the growth of self-awareness, transformation, and emotional
exploration that comes from this process:

1. Write an essay, or schedule a meeting with the DWI court team to discuss the following questions:
a) If attending therapy/treatment/cognitive skills/ aftercare what are you learning? b) How are you
managing stress in your life? c¢) What is your supportive network like? Who are your supports? d) What
are you doing to take care of yourself?

OR
2. Choose a medium whether it is dancing, painting, sculpting, drawing, singing, playing an instrument,
making cut paper art (collage), cooking sewing, jewelry making, woodworking, creative writing, acting,

or poetry for expression,

Whatever you choose to do, you will have several options for sharing. You may share at court to all, or to
just the team, or just one team member.

“The aim of art is to represent not the outward appearance of things, but their inward significance.”
~Aristotle~
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@»} s s South St. Louis County DWI Court l\.r,:g:“
T o Application for Advancement to Phase 5 )

Name: Date: Phase 5 date:

You must submit this form 2 weeks prior to the date you are eligible for advancement.

Phase 4 Requirements Checklist (Minimum 90 days)

€ Attending all required appointments € Being honest with team

€ Maintain supportive housing € $100 per month DWI court fee paid € Minimum 60 consecutive days negative
drug/alcohol screens

€ Maintain a network of support including friends or family, and sober activities

€ Comply with treatment requirements

€ Address DL reinstatement

€ Maintain work, education, or volunteering

€ Maintain consistent peer support group and pro-social activity:
€ One personal short term goal for this phase was:

€ One personal long-term goal for the rest of the program:

€ Date of last positive drug or alcohol test

Thoughts Exercise

Please select from the following list to create an expression of your recovery and/or its process, whether
through words or art. It is not the final aesthetical product of the artwork or compilation of words that is
of interest; it is the experience of creating and the growth of self-awareness, transformation, and emotional
exploration that comes from this process:

1. Write an essay, or schedule a meeting with the DWI court team to discuss the following questions:

a) What have you learned thus far through the DWI court process? b) How are you managing stress in
your life? c) What is your supportive network like? Who are your supports? d) What are you doing to
take care of yourself?

OR
2. Choose a medium whether it is dancing, painting, sculpting, drawing, singing, playing an instrument,
making cut paper art (collage), cooking sewing, jewelry making, woodworking, creative writing, acting,

or poetry for expression,

Whatever you choose to do, you will have several options for sharing. You may share at court to all, or to
just the team, or just one team member.

“The aim of art is to represent not the outward appearance of things, but their inward significance.”
~Aristotle~
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Your Deadline is:

South 5t. Louis DWI Court
GRADUATION APPLICATION

In addition to completing the opplication for graduation, you also must have paid your DWW/
Court fees in full and have the approval of the DW! Court Team to advance to Phase VI:
Graduation,

MName of Applicant: Date:

O All Fees Paid.

O all Treatment Requirements Met.

O Community Service Work is Done if Required.

O & days consecutive jail time

O 90 days negative alcohol/drug screens
MNARRATIVE
The next section of this opplication gives you an opportunity to look at the changes and
accomplishments moade in your life during your participation in DWI Court. We hope that in
completing this application you will be reminding yourself of the hard work you have put into
the program and the support system you have created in the process. This is quite an

accomplishment and you should be very proud of yourself.

List 5 words to describe yourself the day you were arrested,
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What did you think of DWI Court when you started? How do you feel about the
program now that you are graduating?

How often do you have contact with your sponsor and what do you enjoy doing
together? Who else is in your support system? What do you like to do with those
people?
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Describe your experience with support groups (AA/NA/Other) before DWI Court and
now. What impact, if any, has this had on your recovery? Will you continue attending
after you leave DWI Court? Why or why not?

What are two things you learned in treatment?

How did your life change during DWI Court?
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What are the three biggest reasons you are sober today?

List one thing in your life you have dealt with in a healthy way while in DWI Court that
you think you would have dealt with differently if you had been using.

Of all the things that have been required of you in DWI Court, what would you say has
been the most helpful to your recovery? Was there anything that was of very little or no
help to you?
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List five words that describe you today.

Fill out the attached RELAPSE PREVENTION PLAN.

Is there anything else you want to say that you want us to consider in approving your
application for graduation?
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Applicant Signature Date

This application has been reviewed by the DWI Court Team and the following action is
recommended:

DWI Court Team Member Date

Graduation Date is;

RELAPSE PREVENTION PLAN

Please include the following:

A list of at least five things that could trigger a relapse

Solutions for each of the triggers

Five people you can call for support whether it is for a difficult time or a celebration
What are your coping strategies for thoughts of using/cravings/urges?

What do you plan to do in the case of a relapse?

What are your strengths?

- & #® @

+  What is an area you will need to continue to work on after court/ftreatment?

+  What professionals will you maintain contact with? How often?

* What supports have you established in the community?

* What was/were your goal(s} coming into the DWI Court? Do you feel you have
accomplished these? How or how not?

*  What is your recovery structure? What will you do daily/weekly to maintain the
changes you have described in your application?
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APPENDIX M

California 5B 10
Prearraignment Process

Flow Chart



Misdemeanors

Booking Agency

Review

\

SB 10: PREARRAIGNMENT

Do any of these EXCLUSIONS
apply?

10 primary exclusions:

1. PC 290 crimes

2. DV crimes (3); stalking

3. 3d DUI in 10 years, DUI with injury, or
DUI .20 or above

4. Restraining order violation within last 5
years

5. 3 or more warrants for FTA within past
12 months

6. Pending trial or sentencing on
misdemeanor or felony

7. On any type of postconviction formal
supervision

8. Intimidated, dissuaded, threatened
retaliation against a witness/ victim

9. Violated condition of pretrial release

within past 5 years
10. Serious/ violent felony prior within
past 5 years

Release within 12
hours of booking

Pretrial Assessment Services (PAS)
Investigation and Review

Felonies +
Excluded
Misdemeanors

RESPONSIBILITY.ORG

PAS Investigation (within 24 hours of booking)

Yes 1. Gathers criminal history, FTAs, other relevant information

2. Risk assessment results: low, medium, or high

L]

L]

Low Risk Medium Risk High Risk
\/
Do any of these
EXCLUSIONS apply? Do any of these
EXCLUSIONS apply?
10 primary exclusions
10 primary exclusions

4 felony arrest exclusions:

1. serious or violent 4 felony arrest exclusions

2. w/ physical violence,

threat of violence or Local rule exclusions
likelihood of GBI
3. personally armed or
used deadly weapon

4. personally inflicted GBI

Y Y A v
(No) (Yes) <Yes> No

PAS Prearraignment Review
Are there conditions of release that
can reasonably assure public
safety and return to court?
( No > ( Yes )
\/ \/ A + + \/
Release on OR: Releasg on own el
i . . . recognizance or
may include Detain until arraignment unless H . until
least restrictive court review is available supervised OR with i
oS least restrictive arraignment
conditions

Court Review

Exclusions:

felony

return to court?

Optional for each Court
Court Prearraignment Review
« Assessed as high risk

« Charged with serious or violent

« Pending felony trial or sentencing

Are there conditions of release that can
reasonably assure public safety and

Yes

Release on own
recognizance or
supervised OR with
least restrictive
conditions
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APPENDIXN

California 5B 10
Prearrailgnment Process
without Court Review

Flow Chart



APPENDIX n RESPONSIBILITY.ORG

SB 10 PREARRAIGNMENT

WITHOUT COURT REVIEW

ARREST

FELONY

PAS Investigation

10 Primary
Exclusions? Hign | Medium | Low

Risk Risk

RELEASE DETAIN

UNTIL UNTIL COURT Additional
ottt i REVIEW Exclusions?
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- Protrial Assessment Services (PAS) investigates within 24 hours of booking

Investigation

1  Gathers criminal history, failures o appear (FTAl, other relevant information
2  Risk assessment results: low, madium, or high

10 PC 200 crimas Pending trisl or sentencing on misdemaanor or felony
Domostic Viclence crimes (35 stalking On any type ol postconviction formal supsanision
Primary 3rd DULIn Y0 yrs, DU with mjury, or DU, 20 or above intimiciated, dissuaded, threatened rotaiation against &
: Rostraining ordarviolation within last 5yrs wilness’ victim
Exclusions 3 or morp wanants for FTA within past 12 months Violatad condition of pretrial roioase within past 6 yrs
Sarious’ viclant felomy prior within past Syrs

+ 10 primary exclusions
iiowrisk, » 4 fedomy anest exclusions

released on own recognizance 1 Ponding Irial or santancing in a falormy maiter

(OR) (mayinclude least 2 Aurostod for a bolory with clomant of ply sicel viconca,

themat of violsnos, o Eabiood of geest bodily njury B0
restrictive conditions) unless 3 arroatod for s solorry in which parsorally smmad or

the following exclusions apply: poisanally usod 8 cendy weapon o imarm
4 purostod ko b knlory in which parsonally inflicled GBI

If medium risk,
released on OR or If YEStoany
Medium Risk supervised OR with least * 30 prmany achryone exclusions,

restrictive conditions, Unless . alr o then detained

PAS detains after review or the until arraignment
following exclusions apply:
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APPENDIX 0

California 5B 10
Arraignment to Trial Process

Flow Chart
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SB 10 PRETRIAL PROCESS:

ARRAIGNMENT TO TRIAL
INCLUDING PREVENTIVE DETENTION HEARING

ARRAIGNMENT

PROSECUTION REQUEST
FOR PREVENTIVE
DETENTION HEARING

(IF MEETS REQUIREMENTS)

RELEASE ON OWN
RECOGNIZANCE (OR) OR ON
SUPERVISED OR

PREVENTIVE
DETENTION
HEARING

RELEASE DETAIN
UNTIL TRIAL UNTIL TRIAL
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REQUEST FOR PREVENTIVE

AIGNMENT
e = DETENTION

CAN THE PROSECUTOR REQUEST TO DETAIN ANY
DEFENDAMNT?
No, the prosecutor can lile a motion for preventive
detention only il:
« The crima was committed with violence or threatened viokence, or
use of a deadly waapon, or inflicted great badity injury; o
The dalandant is on postconviction supentsion whan arested, or

Yos, The dalendnnt ls pending tmal tencing in a felony man
urdess the prosecutos les a i when amsstad: ar e ‘ .

gﬂmgxm'“ The defendant intmidated or threstened o witress or victim of the
ing. CUME Tt Crime; of

There is swbet antial reason 1o baleve that no supansdision
cord thans will reasonably assure public Salaty of Petum 1o cour.

DEFEMDANT AT
ARRAIGNMENT?

IS THERE A PRESUMPTION THAT CERTAIN CRIMINAL CHARGES
OR FACTORS ARE MORE LIKELY TO BE THE BASIS FOR
PRETRIAL DETENTION?
there is a presumption for pretrial detention for these
:ﬂmmiulmmp-;. orfactors: i
= The cument crime is.a violent felony or a felony commitied with
violance o threstaned viclence, or usa of & desdly weapon, or
inflicied great bodily infery; or
= The defendant is sssessed as high nsk® AND
«  Thedelandant waa conviclod of o seriogs oo wolmt letony in pet 5
yoarg
« Thadelandan! commited 1he cumen Srims while l!Il'dhﬂ
sentencing o wmeious o vialeni lalony,
« Thadelandant inimidetod o throatonod o withess of viclim of tha
Suffant &rima G
+ Thadefandant was on posiconviclion supariEion ot tims of arosL

BUT, a defendant can overcome the presumption
atthe hearing.
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PREVENTIVE DETENTION
HEARING

WHAT RIGHTS DOES THE DEFENDANT HAVE AT
A PREVENTIVE DETENTION HEARING?

The right to be epresented by counsed ot the hearing,

The right to appointed counsel if the defendant cannot
alford am attooney.

Th right Lo testily at the hearing (make stalements in
court],

WHAT RIGHTS DOES THE VICTIM HAVE AT A
PREVENTIVE DETENTION HEARING?

The right to be notilied of the hearing.

The nightt to have comments submitted 1o the court by
the prosacution.

The righit to be heard at the hearing, upon requesL

WHAT IS THE STANDARD FOR DETAINING A
DEFEMDANT IN CUSTODY UNTIL TRIAL?

Thaz court must releass the defendant on hisor har own
recognizance {0R) or on supervised OR with the least
nestrictive conditions, unless

» Detention is permitted under the US and CA
constitutions, AND

« The court determines by clear and convincing
evidence that NO conditions of pretrial supervision
will ressonably assure public safety or the
sppearance of the defendant in court.

The court must state the reasons for its detention
decision on the record.
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The following table indicates the restriction requirements for ASF is specified for offenders who are subject to the mandatory
driving under the influence (DUI) and Administrative Per Se installation and maintenance of an IID (ASF #2). No ASFs are
(APS) offenders under the provisions of Senate Bill (SB] 1046 specified for offenders suspended under the APS provisions, or
(Hill, Ch. 783, Stats. 2016) and SB 611 (Hill, Ch. 485, Stats. who opt to choose a restriction that would allow the offender to
2017). Pursuant to Vehicle Code (VC) §§13352 and 13352.1, drive to/from/during their course of employment and to/from
an administrative service fee (ASF] is specified for offenders the DUI program pursuant to VC §§13352.4, 13352.5, 13353.6,
who opt to install an ignition interlock device (IID) in order to and 13353.75. Lastly, all offenders must pay any restriction or
reinstate early, or without serving any period of suspension or reinstatement fees correlating to their original suspension or
revocation (ASF #1). Pursuant to VC §23575.3, an additional revocation in addition to the applicable ASF.

e DUl Program

Enrollment or
Completion
(DL 107 or DL 101)

* Proof of Financial Yes/Optional
13353.2 13353.6 Immediately Up to 4 months Responsibility
(SR 22)

e Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

e DUl Program

Enrollment or
Completion
(DL 107 or DL 101)

e Proof of Financial
13353.2 13353.75 Immediately Up to 12 months Responsibility Yes/Optional
(SR 22)

e Verification of In-
stallation of Ignition
Interlock Device
(DL 920)
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FIRST OFFENDERS (VC §§13352A1 & 13352.1)

13352a1

13352a1

Immediately

6 months

DUI Program
Enrollment or
Completion

(DL 107 or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative
Service Fee #1

Yes/Optional

Up to 6 months

13352.1

13352.1

Immediately

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion

(DL 107 or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative
Service Fee #1

Yes/Optional

13352a1 &
13352.1

13352.4

Immediately

12 months

DUI Program
Enrollment or
Completion

(DL 107 or DL 101)

Proof of Financial
Responsibility
(SR 22)

Restriction limited
to driving to and
from employment,
during course of
employment, and
to driving to and
from DUI treatment
program
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FIRST OFFENDERS WITH INJURY (VC §13352A2) ALCOHOL - VC §23153A, B, D, E, OR G

13352a2

13352a2

Immediately

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion

(DL 107 or DL 101)

Proof of Financial
Responsibility (SR
22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative Ser-
vice Fee #1 and #2

Yes/Mandatory

12 months

SECOND OFFENDERS (VC §13352A3) ALCOHOL - VC §23152A, B, D, E, OR G

13352a3

13352a3

Immediately

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion

(DL 107 or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative Ser-
vice Fee #1 and #2

Yes/Mandatory

12 months

13352a3

13352.5

After completion
of 12 months of
suspension term

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion

(DL 107 or DL 101)

Proof of Financial
Responsibility
(SR 22)

Restriction limited
to driving to and
from employment,
during course of
employment, and
to driving to and
from DUI treatment
program

No
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SUSPENSION/
REVOCATION
AUTHORITY
SECTION

RESTRICTION
AUTHORITY
SECTION

RESTRICTION
ELIGIBILITY

LENGTH OF
RESTRICTION

RESTRICTION
REQUIREMENTS

1ID INSTALLATION YES
OR NO/ MANDATORY OR
OPTIONAL

LENGTH OF IID
INSTALLATION
PER VC §23575.3

SECOND OFFENDERS (VC §13352A3) DRUGS - VC §23152C

ORF

13352a3

13352a3

After completion
of 12 months of
suspension term

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion

(DL 107 or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative
Service Fee #1

Yes/Optional

SECOND OFFENDERS WITH INJURY (VC §1335

2A4) ALCOHOL - VC §231

53A,B,D,E,ORG

13352a4

13352a4

Immediately

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion (DL 107
or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative Ser-
vice Fee #1 and #2

Yes/Mandatory

24 months

SECOND OFFENDE

RS WITH INJURY (VC §13352A4) DRUGS - VC §23153F

13352a4

13352a4

After completion
of 12 months of
suspension term

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion (DL 107
or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative
Service Fee #1

Yes/Optional
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SUSPENSION/
REVOCATION
AUTHORITY
SECTION

RESTRICTION
AUTHORITY
SECTION

RESTRICTION
ELIGIBILITY

LENGTH OF
RESTRICTION

RESTRICTION
REQUIREMENTS

1ID INSTALLATION YES
OR NO/ MANDATORY OR

OPTIONAL

LENGTH OF IID
INSTALLATION
PER VC §23575.3

THIRD OFFENDERS (VC §13352A5) AL

COHOL - VC§23152A, B, D, E, OR G

13352a5

13352ab

Immediately

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion (DL 107
or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative Ser-
vice Fee #1 and #2

Yes/Mandatory

24 months

THIRD OFFENDERS (VC §13352A5) DRUGS - VC §23152COR F

13352a5

13352ab

After completion
of 12 months of
suspension term

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion (DL 107
or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative
Service Fee #1

Yes/Optional

THIRD AND SUBS

EQUENT OFFENDERS WITH INJURY OR

ORG

OFFENDERS WITH INJURY & PRIOR FELONY

(VC §13352A6) ALCOHOL - VC §23153A, B, D, E,

13352a6

13352a6

Immediately

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion (DL 107
or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative Ser-
vice Fee #1 and #2

Yes/Mandatory

48 months
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SUSPENSION/
REVOCATION
AUTHORITY
SECTION

RESTRICTION
AUTHORITY
SECTION

RESTRICTION
ELIGIBILITY

LENGTH OF
RESTRICTION

RESTRICTION
REQUIREMENTS

1ID INSTALLATION YES
OR NO/ MANDATORY OR
OPTIONAL

LENGTH OF IID
INSTALLATION
PER VC §23575.3

THIRD AND SUBSEQUENT OFFENDERS WITH INJURY OR OFFENDERS WITH INJURY & PRIOR FE

LONY (VC §13352A6) DRUGS

- VC §23153F

13352a6

13352a6

After completion
of 12 months of
suspension term

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion (DL 107
or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative
Service Fee #1

Yes/Optional

FOURTH

AND SUBSEQUENT OFFENDERS OR OFFENDERS WITH PRIOR FELONY (VC §13352A7) ALCOHOL - VC §23152A, B,

D,E,ORG

13352a7

13352a7

Immediately

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion (DL 107
or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative
Service Fee #1

Yes/Mandatory

36 months

FOURTH AND SUBSEQUENT

OFFENDERS OR OFFENDERS WITH PR

IOR FELONY (VC §13352A7) DRUGS - VC §23152A, B, D, E, OR G

13352a7

13352a7

After completion
of 12 months of
suspension term

Until completion
of reinstatement
requirements

DUI Program
Enrollment or
Completion (DL 107
or DL 101)

Proof of Financial
Responsibility
(SR 22)

Verification of In-
stallation of Ignition
Interlock Device
(DL 920)

Administrative
Service Fee #1

Yes/Optional
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APPENDIX [ responsIBILITY.0RG
EL PASO PRETRIAL SMART PRAXIS version
(SMART = Supervision Matrix Assessment & Recommendation Tool)
_ _ i OFFENSE LEVEL CATEGORY
1 2 3 4 5
Felony Crimes of Misdemeanor Crimes | Drug Crimes Drug Crimes Other Non-Violent
Risk Violence of Violence, Felony Crimes &
PICSEEE Terroristic Threats. Manufacture & POM under 50 pounds Other
Level of Risk VPD, and Other sex | Delivery; POM over 50 | & controlled Misdemeanors (See
Crimes pounds & Controlled | substance under 4 balow for DWI
1 substance over 4 gms | grams Guidelines)
Lower Risk Enhanced Standard
Below AVE. Risk Standard Standard
Avarage Risk Standard Standard
Above Avg. Risk Enhanced Standard
Higher Risk Enhanced

PRETRIAL SUPERVISION LEVELS

Risk Assessment

AT Sindrd

|

Criminal History & Background Information

Documentation of Residence and Contaet Information

Court Reminders before each Pretrial Court Date

Intake advisement within 24 howrs of receiving bond
Orientation with Intake Staff

Motification of New Arrest

Check-in the Day Before Court by phone or email

A8 SIS

Treatment evaluation by court order or client request

LARIS[ARI4[4

Orientation with Pretvial Staff
Call-in to Pretrial Office minimum of 1% p/month

ﬂ |

LR[S

Physical Check-in to Pretrial Office minimum ol 1x p/month

SRR R R R

Physical Check-in to Pretrial Office minimum of 2x p/month

b

Client Meetings as Needed Only

4

*Minimum of one Client Meeting p/Month

1‘

#*Minimum of two Client Meetings p/Month

CTient meetings may cound as a check-in

DWI GUIDELINES (includes arrests in lifetime)

All DWI clients will receive court reminder calls in addition to the following services,

Non-Aggravated DWis:
First DWI arrest and BAC under 0.15

In-office breathalyzers once per month, Mo client meetings required until supervision non-
compliance. Court will be notified after second positive or missed test,

1* DWI over 0.15

Aleohol monitoring unit at the discretion of the court, Otherwise, In-office breathalyzers
twice per week. Mo client meetings required until supervision nen-compliance.  Court will be
notified after second positive or missed test,

DWI Subsequent or with Child
missed test.

Mandatory INTERLOCK unit OR if mobile breathalyzer ordered then a minimum of daily
random tests, Client meetings once per month, Court will be notified after first positive or

DWI 3rd or more

Mandatory INTERLOCK unit OR if mobile breathalyeer ordered then a minimum of two
daily tests. OfTicer may increase. Client meetings twice per month, Court will be notified
after the first positive or missed tesi,

DWI Drugs

One urine screen and breathalyzer per month. C]ienTr_nem-in,gs onge per month, Court will be
notified after second positive or missed test,
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SMART PRAXIS — ADDITIONAL INFORMATION

ADDITIONAL COURT ORDERED SUPERVISION SERVICES
These additicnal supervision services will only be monitored by the CIC if specifically ordered by the courl,

Electronic Monitoring devices will be tested and pilated in 2018 and 2019 to determine feasibility and
efficacy. GPS monitoring is going to be piloted in Judgs Trejo’s courtroom in 2018 to evaluate the potential
Electronie Monitoving | 1o gake this an available Pretrial Service in 2019, Currently, the only electronic monitoring deviees
Deviees (EHM) available to all courts are interlock and mobile alcohel devices. Smartphone monitoring is currently being
evaluated as a potential pretrial service as well,

If the court desires substance testing, the CIC will only monitor cases as specifically ordered by the court.
Defendants without a specilic arder Tor substance lesting will not be monitored.

Hubstance Monitoring | pretrial Serviees may utilize ihe following methods: Urine Screens, [n-Office Breathalyzers, and Electronic
Devices {Alcohol Ankle Monitors, In-Home Breathalyzers, Smant Phone technology, ete.).

Unless otherwise ordered by the court, the CIC Pretrial Services will decide the method and frequency of
the substance monitoring, which will be no less than one time per month, and no more than three times per
week. This excludes DWI supervision levels, which are specified in the DWI supervision puidelines.

Defendants Supervised | Any defendants who arc also on supervised Probation will not be required to have meetings with pretrial

staff, except as needed. Substance testing for adult Probation may count towerd required Pretrial testing if
iy Beny-Conlnty it fulfills the requirements of the court order,
C5CD (Probation) The CIC will remain responsible for any bond violations of these defendants and communication must be

maintained between the CIC and Probation regarding defendant compliance.

If a defendant is supervised on Pretrial Diversion by Probation, then the CJC will maintain responsibility to
moniter and report on bond condition compliance.

OTHER INFORMATION

With the exception of Intengive, if a defendant is compliant for at least two months, Pretrial Services may
Adjustment of adjust supervision and substance testing levels down based on performance. Increased supervision levels
Supervision Levels may only come from a specific courl order. Defendants who are re-arrested during the supervision period
are excluded from eligibility for supervision reductions.

Pretrial Services may refer defendanis for evaluations for treatment based on a court order or '.rEE_untfu)r
Treatment Referrals participation. The evaluations may include substance abuse, mental health, domestic violence, cle.
Voluntary participation in treatment may help defendants avoid violations of their bond.

Response to Violations | Violation respenses will be in aceordance with the El Paso Pretrial Response to Yiolations Guide.

STATEMENT OF COLLABORATION: These guidelines were developed colloboratively with input from Ei Paso Justice Stakeholders, incleding
Judges from both District ond County courts, the District Attorney's Office, the Public Defender's Office, the £1 Pase County Sheriff's
Department and the Criminal Justice Coordination Department. This group of stakeholders agrees to the implementation of these guidelines,
as well os on obfective review and evaluotion of these guidelines to ensure that they accomplish the gouols that have been established by our
stakeholders. These Guidelines may be implemented on September 1, 2018,

—
— - _
;%74 Vg G 9)21] T g 1018
Adn}muagefur o) ) Date District Court Wdmin Judge Date District Attorney ' Date
;;J _." . ___-"’f ) 7 i ; :
- = slOA 2o 70
/A,hu.;u?feﬂder Date 1 c.lcfhre:tor {ackrogd Date El Paso County Sheriff  Date
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